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RULES  AND  REGULATIONS 


Title  20— EMPLOYEES’ 
BENEFITS 

Chapter  III — Social  Security  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

[Regs.  No.  10,  further  amended) 

PART  410— FEDERAL  COAL  MINE 
HEALTH  AND  SAFETY  ACT  OF  1969, 
TITLE  IV— BLACK  LUNG  BENEFITS 
(1969 - ) 

Miscellaneous  Amendments  to 
Chapter 

On  March  4,  1971,  there  was  published 
in  the  Federal  Register  (36  FJt.  4340)  a 
notice  of  proposed  rule  making  with  pro¬ 
posed  new  Subparts  B,  C,  E,  and  F  of 
Regulations  No.  10  of  the  Social  Security 
Administration,  20  CFR  Part  410,  and 
proposed  amendments  to  Subpart  A 
thereof.  After  consideration  of  all  com¬ 
ments  submitted  by  interested  parties, 
those  subparts  and  amendments  as  pro¬ 
posed  are  hereby  adopted,  subject  to  the 
following  changes: 

1.  Paragraphs  410.201(d)  and  410.210 

(d)  are  omitted,  paragraph  410.215(a)  is 
revised,  paragraphs  410.215  (c) ,  (d) ,  and 

(e)  are  added  and  paragraphs  410.210  (e) 
and  (f)  as  proposed  are  redesignated 
410.210  (d)  and  (e).  Before  revision, 
§  410.215  would  have  required  a  claimant 
to  file  a  claim  under  the  applicable  State 
workmen’s  compensation  law  (unless 
futile  to  do  so)  prior  to  or  at  the  same 
time  his  claim  for  benefits  under  this  part 
is  filed.  Sections  410.201(d)  and  410.210 
(d)  would  have  made  the  filing  of  such 
State  claim  a  condition  of  entitlement  to 
benefits  for  miners  and  widows  so  that 
no  benefits  could  be  paid  for  months 
prior  to  the  month  in  which  the  State 
claim  was  filed.  New  §  410.215(d),  how¬ 
ever,  provides  instead  that  such  State 
claim,  when  filed  within  30  days  of  the 
date  the  Administration  mails  the 
claimant  notice  to  do  so,  will  be  con¬ 
sidered  to  have  been  filed  timely.  This  is 
consistent  with  the  general  approach  to 
evidence  of  eligibility  (see,  for  example, 
§  410.240(a) )  and  is  considered  a  more 
fair  and  practical  interpretation  of  the 
statute.  In  addition,  new  paragraph 
410.215(e)  states  that  in  the  absence  of 
the  filing  of  such  a  State  claim,  the  Ad¬ 
ministration  may,  in  a  proper  case,  dis¬ 
allow  a  claim  for  benefits. 

2.  Since  these  regulations  become  ef¬ 
fective  in  30  days,  there  is  no  reason  for 
an  effective  date  more  than  a  month  later 
in  §  410.234  and  that  section  has  been 
revised  accordingly. 

3.  A  new  §  410.240(h)  has  been  added 
to  state  the  provisions  of  the  statute  and 
the  policy  of  the  Administration  with 
respect  to  requests  for  reimbursement  of 
medical  expenses  reasonably  incurred 
in  establishing  claims:  in  addition, 
§  410.610(j)  has  been  added  to  provide 
for  a  hearing  where  requests  for  reim¬ 
bursement  are  denied  and  the  amount  in 
controversy  is  $100  or  more;  and 


conforming  changes  are  made  in 
5  410.615(e). 

4.  Section  410.215(c)  has  been  added, 
and  paragraph  410.610(h)  has  been  re¬ 
vised.  to  indicate  that  the  statutory 
requirement  of  filing  a  claim  under  the 
applicable  State  workmen’s  compensa¬ 
tion  law  necessarily  implies  a  require¬ 
ment  to  prosecute  such  a  State  claim 
diligently. 

5.  Section  410.221(c)  is  added  to  in¬ 
clude  a  cross-reference. 

6.  Section  410.240(c)  has  been 
amended  to  clarify  the  responsibilities  of 
claimants  to  report  events  which  could 
effect  payments. 

7.  Section  410.631  has  been  revised  to 
permit  the  date  of  mailing  of  the  notice 
of  reconsidered  determination,  or  a  date 
not  more  than  30  days  thereafter,  to  be 
used  as  the  effective  date  of  such  notice. 

8.  Minor  editorial  changes  are  made  in 
§§  410.101(a),  410.300(c),  410.370(e)(4), 
and  410.395(c). 

Effective  date.  These  regulations  as  set 
forth  below,  shall  be  effective  30  days 
after  their  publication  in  the  Federal 
Register,  Provided,  That  with  respect  to 
claims  pending  on  such  effective  date,  the 
following  provisions  shall  be  applied 
prospectively  only  as  if,  with  respect  to 
such  following  provisions,  the  effective 
date  of  these  regulations  were  the  date 
the  claim  for  benefits  under  this  part 
were  filed:  Sections  410.215  (c),  (d>,  and 
(e>,  and  §  410.610(h). 

Dated:  October  26,  1971. 

Robert  M.  Ball. 
Commissioner  of  Social  Security. 

Approved:  December  7,  1971. 

Elliot  L.  Richardson, 

Secretary  of  Health, 

Education,  and  Welfare. 

Part  410  of  Chapter  III,  Title  20,  is 
amended  as  follows: 

Subpart  A — Introduction,  General 
Provisions,  and  Definitions 

1.  The  authority  citation  for  Part  410 
is  deleted  and  a  new  authority  citation 
for  Subpart  A  is  inserted  as  follows: 

Authority  :  The  provisions  of  this  Subpart 
A  Issued  under  secs.  3  (g)  and  (h),  402,  411, 
412,  413,  414,  426(a) ,  and  508,  83  Stat.  744:  30 
US.C.  802  (g)  and  (h),  902,  921-924,  936(a), 
and  957.  Sec.  410.120  also  Issued  under  sec. 
1106,  53  Stat.  1398,  as  amended,  42  U.S.C. 1306. 

2.  Section  410.101  is  revised  to  read  as 
follows: 

§  410.101  Introduction. 

The  regulations  in  this  Part  410  (Regu¬ 
lations  No.  10  of  the  Social  Security 
Administration) ,  relate  to  the  provisions 
of  Part  B  (Black  Lung  Benefits)  of  title 
IV  of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  enacted  Decem¬ 
ber  30,  1969,  and  as  may  hereafter  be 
amended.  The  regulations  in  this  part 
are  divided  into  the  following  subparts 
according  to  subject  content: 

(a)  This  Subpart  A  contains  this  in¬ 
troduction,  general  provisions,  and  pro¬ 


visions  relating  to  definitions  and  the  use 
of  terms. 

(b)  Subpart  B  of  this  part  relates  to 
the  requirements  for  entitlement,  dura¬ 
tion  of  entitlement,  filing  of  claims,  and 
evidence. 

(c)  Subpart  C  of  this  part  describes 
the  relationship  and  dependency  require¬ 
ments  for  widows  and  relationship  and 
dependency  requirements  which  affect 
the  benefit  amounts  of  entitled  miners 
and  widows. 

(d)  Subpart  D  of  this  part  provides 
standards  for  determining  total  disability 
and  death  due  to  pneumoconiosis. 

(e)  Subpart  E  of  this  part  relates  to 
payment  of  benefits,  payment  periods, 
benefit  rates  and  their  modification,  and 
overpayments  and  underpayments. 

(f)  Subpart  F  of  this  part  relates  to 
determinations  of  disability  and  other 
determinations,  the  procedures  for  ad¬ 
ministrative  review,  finality  of  decisions, 
and  the  representation  of  parties. 

3.  A  new  paragraph  (r)  is  added  to 
S  410.110  to  read  as  follows: 

§410.110  General  definitions  and  use 
of  terms. 

•  •  *  •  » 

(r)  “Beneficiary”  means  a  miner  or 
surviving  widow  of  a  miner  entitled  to  a 
benefit  as  defined  in  paragraph  (b)  of 
this  section. 

4.  A  new  $  410.120  is  added  to  read  as 
follows: 

§  410.120  Disclosure  of  program  infor¬ 
mation. 

Disclosure  of  any  file,  record,  report,  or 
other  paper,  or  any  information  obtained 
at  any  time  by  the  Department  of  Health, 
Education,  and  Welfare,  or  any  officer 
or  employee  of  that  Department,  or  any 
person,  agency,  or  organization  with 
whom  the  Administration  has  entered 
into  an  agreement  to  perform  certain 
functions  in  the  Administration  of  title 
IV  of  the  Act,  which  in  any  way  relates 
to,  or  is  necessary  to,  or  is  used  in,  or  in 
connection  with,  the  administration  of 
such  title,  shall  be  made  in  accordance 
with  the  regulations  of  the  Department 
contained  in  45  CFR  Part  5,  except  that 
any  such  file,  record,  report,  or  other 
paper  or  information  obtained  in  con¬ 
nection  with  the  administration  of  the 
old-age,  survivors,  disability,  or  health 
insurance  programs  pursuant  to  titles  II 
and  XV HI  of  the  Social  Security  Act, 
shall  be  disclosed  only  in  accordance  with 
Regulation  No.  1  of  the  Social  Security 
Administration,  Part  401  of  this  chapter. 

5.  New  Subparts  B  and  C  are  added 
to  Part  410  of  Chapter  IH  to  read  as  fol¬ 
lows: 

Subpart  B— Requirements  for  Entitlement;  Dura¬ 
tion  of  Entitlement;  Filing  of  Claims;  and 

Evidence 

Sec. 

410.200  Types  of  benefits;  general. 

410.201  Conditions  of  entitlement:  miner. 

410.202  Duration  of  entitlement;  miner. 

410.210  Conditions  of  entitlement;  widow. 

410.211  Duration  of  entitlement;  widow. 
410.215  Filing  a  claim  under  State  work¬ 
men’s  compensation  law;  when 
filing  such  claim  shall  be  consid¬ 
ered  futile. 
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Sec. 

410.220  Claim  for  benefits;  definitions. 

410.221  Prescribed  application  forms. 

410.222  Execution  of  a  claim. 

410.223  Evidence  of  authority  to  execute  a 

claim  on  behalf  of  another. 

410.224  Claimant  must  be  alive  when  claim 

is  filed. 

410.226  Application  effective  for  entire 

month  of  filing. 

410.227  When  a  claim  Is  considered  to  have 

been  filed;  time  and  place  of 
filing. 

410.228  Requests  and  notices  to  be  in  writ¬ 

ing. 

410.229  When  written  statement  Is  consid¬ 

ered  a  claim;  general. 

410.230  Written  statement  filed  by  or  for  a 

miner  on  behalf  of  a  member  of 
his  family. 

410.231  Time  limits  for  filing  claims. 

410.232  Withdrawal  of  a  claim. 

410.233  Cancellation  of  a  request  for  with¬ 

drawal. 

410.234  Interim  provision  for  claims  not 

filed  on  a  prescribed  form. 

410.240  Evidence. 

410.250  Effect  of  conviction  of  felonious 
homicide  on  entitlement  to  bene¬ 
fits. 

Authority  ;  The  provisions  of  this  Subpart 
B  issued  under  secs.  402,  411,  412,  413,  414, 
426(a),  and  508,  83  Stat.  792;  30  U.S.C.  902, 
921-924,  936(a),  and  957. 

Subpart  B — Requirements  for  Entitle¬ 
ment;  Duration  of  Entitlement;  Fil¬ 
ing  of  Claims;  and  Evidence 

§  410.200  Type*  of  benefits;  general. 

Part  B  of  title  IV  of  the  Act  provides 
for  the  payment  of  periodic  benefits  to  a 
miner  who  is  determined  to  be  totally 
disabled  due  to  pneumoconiosis,  or  to  the 
widow  of  a  miner  who  was  entitled  to 
benefits  at  the  time  of  his  death  or  whose 
death  is  determined  to  have  been  due 
to  pneumoconiosis.  The  following  sec¬ 
tions  of  this  subpart  set  out  the  condi¬ 
tions  of  entitlement  to  benefits  for 
a  miner  or  a  widow;  describe  the  events 
which  terminate  or  preclude  entitlement 
to  benefits  and  the  procedures  for  filing 
a  claim;  and  prescribe  certain  require¬ 
ments  as  to  evidence.  Also  see  Subpart  C 
of  this  part  for  regulations  relating  to 
the  relationship  and  dependency  require¬ 
ments  applicable  to  claimants  for  benefits 
as  a  widow  and  to  beneficiaries  with 
dependents. 

§410.201  Conditions  of  entitlement ; 
miner. 

An  individual  is  entitled  to  benefits  if 
such  individual : 

(a)  Is  a  miner  (see  §  410.110(j) ) ;  and 

(b)  Is  totally  disabled  due  to  pneumo¬ 
coniosis  (see  Subpart  D  of  this  part) ; 
and 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§  410.220-410.227. 

§  110.202  Duration  of  entitlement ; 
miner. 

(a>  An  individual  is  entitled  to  bene¬ 
fits  as  a  miner  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
§  410.201  are  satisfied. 

<b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefit  is 


RULES  AND  REGULATIONS 

the  month  before  the  month  in  which 
either  of  the  following  events  first 
occurs: 

(1)  The  miner  dies  (see,  however, 
§  410.226) ;  or 

(2)  The  miner’s  disability  ceases. 

(c)  A  miner’s  entitlement  to  benefits 
under  Part  B  of  Title  IV  of  the  Act 
which  is  based  on  a  claim  which  is  filed 
(see  §  410.227)  after  December  31,  1971, 
and  before  January  1,  1973,  shall  ter¬ 
minate  on  December  31,  1972,  unless 
sooner  terminated  under  paragraph  (b) 
of  this  section. 

§410.210  Conditions  of  entitlement ; 
widow. 

An  individual  is  entitled  to  benefits  if 
such  individual: 

(a)  Is  the  widow  (see  §  410.320)  of  a 
miner  (see  §  410.110(j) ) ; 

(b)  Has  not  remarried  since  the 
miner’s  death; 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§  410.220-410.227; 

(d)  Was  dependent  on  the  miner  at 
the  pertinent  time  (see  §  410.360) ;  and 

(e)  The  deceased  miner  either: 

(1)  Was  entitled  to  benefits  at  the 
time  of  his  death;  or 

(2)  Died  before  January  1,  1973,  and 
his  death  is  determined  to  have  been  due 
to  pneumoconiosis  (see  Subpart  D  of  this 
part) . 

§410.211  Duration  of  entitlement; 
widow. 

<a>  An  individual  is  entitled  to  bene¬ 
fits  as  a  widow  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
§  410.210  are  satisfied. 

(b)  The  last  month  for  which  such  in¬ 
dividual  is  entitled  to  such  benefit  is  the 
month  before  the  month  in  which  either 
of  the  following  events  first  occurs: 

(1)  The  widow  remarries;  or 

(2)  The  widow  dies. 

(c)  Any  remarriage  of  a  widow  after 
the  miner’s  death  whether  or  not  such 
remarriage  is  later  ended  precludes  her 
entitlement  to  benefits  as  a  widow  or, 
if  such  remarriage  occurs  after  her  en¬ 
titlement,  terminates  such  entitlement. 

§  110.215  Filing  claim  under  Slate  work¬ 
men's  compensation  law;  wlirn  filing 
Midi  Haim  dial!  he  considered  futile. 

(a)  A  claimant  for  benefits  under  this 
part  must  file  a  claim  under  the  appli¬ 
cable  State  workmen’s  compensation  law 
prior  to  a  final  decision  on  his  claim  for 
benefits  under  this  part  (see  §  410.227(c) ) 
except  where  the  filing  of  a  claim  under 
such  applicable  State  workmen’s  com¬ 
pensation  law  would  clearly  be  futile. 

(b)  The  Administration  shall  deter¬ 
mine  that  the  filing  of  such  a  claim  would 
clearly  be  futile  when: 

(1)  The  period  within  which  such  a 
claim  may  be  filed  under  such  law  has 
expired;  or 

(2>  Pneumoconiosis  as  defined  in 
§  410.110<o>  is  not  compensable  under 
such  law;  or 

(3)  The  maximum  amount  of  com¬ 
pensation  or  the  maximum  number  of 
compensation  payments  allowable  un- 
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der  such  law  has  already  been  paid;  or 

(4)  The  claimant  does  not  meet  one 
or  more  conditions  of  eligibility  for 
workmen’s  compensation  payments  un¬ 
der  applicable  State  law;  or 

(5)  In  any  other  situation  the  claim¬ 
ant  establishes  to  the  satisfaction  of 
the  Administration  that  the  filing  of  a 
claim  on  account  of  pneumoconiosis 
would  result  as  a  matter  of  law  in  a 
denial  of  his  claim  for  compensation 
under  such  law. 

(c)  To  be  considered  to  have  compiled 
with  the  statutory  requirement  for  filing 
a  claim  under  the  applicable  State  work¬ 
men’s  compensation  law,  a  claimant  for 
benefits  under  this  part  must  diligently 
prosecute  such  State  claim. 

(d)  Where,  but  for  the  failure  to  file  a 
claim  under  the  applicable  State  work¬ 
men’s  compensation  law,  an  individual’s 
claim  for  benefits  under  this  part  would 
be  allowed,  the  Administration  shall 
notify  the  individual  in  writing  of  the 
need  to  file  such  State  claim  as  a  pre¬ 
requisite  to  such  allowance.  Such  claim, 
when  filed  within  30  days  of  the  date 
such  notice  is  mailed  to  the  individual, 
will  be  considered  to  have  been  filed 
timely. 

(e>  Where,  on  the  other  hand,  a  claim 
has  not  been  filed  under  the  applicable 
State  workmen’s  compensation  law,  and 
the  Administration  determines  that  a 
claim  for  benefits  under  this  part  would 
be  disallowed  even  if  such  a  State  claim 
were  filed,  the  Administration  shall  make 
such  determination  as  may  be  necessary 
for  the  adjudication  of  the  individual’s 
claim  for  benefits  under  this  part  pur¬ 
suant  to  §  410.610. 

§  410.220  Claim  for  benefit*;  defini¬ 
tion*. 

For  purposes  of  this  part: 

<a)  Claim  defined.  The  term  “claim’* 
means  a  writing  asserting  a  right  to 
benefits  by  an  individual,  or  by  a 
proper  party  on  his  behalf  as  defined  in 
§  410.222,  which  w'riting  is  filed  with  the 
Administration  in  accordance  with  the 
regulations  in  this  subpart. 

(b)  Application  defined.  The  term 
“application"  refers  only  to  a  writing 
on  a  form  prescribed  in  §  410.221. 

fc)  Claimant  defined.  The  term 
“claimant”  refers  to  the  individual  who 
has  filed  a  claim  for  benefits  on  his  own 
behalf,  or  on  whose  behalf  a  proper  par¬ 
ty  as  defined  in  §  410.222  has  filed  a 
claim, 

<d>  Applicant  defined.  The  term  “ap¬ 
plicant”  refers  to  the  individual  who  has 
filed  an  application  on  his  own  behalf, 
or  on  behalf  of  another,  for  benefits. 

(e)  Execution  of  claim  defined.  The 
term  “to  execute  a  claim”  means  to  com¬ 
plete  and  sign  an  application  (but,  for 
an  exception,  see  §  410.234).  Irrespec¬ 
tive  of  who  may  have  prepared  or  com¬ 
pleted  the  application,  it  is  considered 
to  have  been  executed  by  or  on  behalf 
of  the  claimant  when  it  is  signed  by 
him  or  by  an  individual  authorized  to 
do  so  on  his  behalf  (see  §  410.222). 

§  110.221  Prescribed  application  forms. 

(a)  Claims  shall  be  made  as  provided 
in  this  subpart  on  such  application  forms 
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and  in  accordance  with  such  instructions 
(provided  thereon  or  attached  thereto) 
as  are  prescribed  by  the  Administration. 

(b)  The  application  forms  used  by 
the  public  to  file  claims  for  benefits 
under  part  B  of  title  IV  of  the  Act  are 
SSA-46  (Application  for  Benefits  Under 
the  Federal  Coal  Mine  Health  and  Safe¬ 
ty  Act  of  1969  (Coal  Miner’s  Claim  of 
Total  Disability) )  and  SSA-47  (Appli¬ 
cation  for  Benefits  Under  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  (Widow’s  Claim)). 

(c)  For  further  information  about 
some  of  the  forms  used  in  the  adminis¬ 
tration  of  part  B  of  title  IV  of  the  Act, 
see  §§  422.505(b),  422.515,  422.525,  and 
422.527  of  this  chapter. 

§  410.222  Execution  of  a  claim. 

The  Administration  determines  who  is 
the  proper  party  to  execute  a  claim  in 
accordance  with  the  following  rules: 

(a)  If  the  claimant  is  mentally  com¬ 
petent,  and  is  physically  able  to  exe¬ 
cute  the  claim,  the  claim  shall  be  exe¬ 
cuted  by  him. 

(b)  If  the  claimant  has  a  legally  ap¬ 
pointed  guardian,  committee,  or  other 
representative,  the  claim  may  be  exe¬ 
cuted  by  such  guardian,  committee,  or 
other  representative. 

(c)  If  the  claimant  is  mentally  incom¬ 
petent  or  is  physically  unable  to  execute 
the  claim,  it  may  be  executed  by  the 
person  who  has  the  claimant  in  his  care. 

(d)  Where  the  claimant  is  in  the  care 
of  an  institution  and  is  not  mentally  com¬ 
petent  or  physically  able  to  execute  a 
claim,  the  manager  or  principal  officer 
of  such  institution  may  execute  the 
claim. 

(e)  For  good  cause  shown,  the  Admin¬ 
istration  may  accept  a  claim  executed  by 
a  person  other  than  one  described  in 
paragraph  (b),  (c),  or  (d)  of  this  section. 

§  410.223  Evidence  of  authority  to  exe¬ 
cute  a  claim  on  behalf  of  another. 

Where  the  claim  is  executed  by  a  per¬ 
son  other  than  the  claimant,  such  per¬ 
son  shall,  at  the  time  of  filing  the  claim 
or  within  a  reasonable  time  thereafter, 
file  evidence  of  his  authority  to  execute 
the  claim  on  behalf  of  such  claimant  in 
accordance  with  the  following  rules: 

(a)  If  the  person  executing  the  claim 
is  the  legally  appointed  guardian,  com¬ 
mittee,  or  other  legal  representative  of 
such  claimant,  the  evidence  shall  be  a 
certificate  executed  by  the  proper  offi¬ 
cial  of  the  court  of  appointment. 

(b)  If  the  person  executing  the  claim 
Is  not  such  a  legal  representative,  the 
evidence  shall  be  a  statement  describing 
his  relationship  to  the  claimant,  the  ex¬ 
tent  to  which  he  has  the  care  of  such 
claimant,  or  his  position  as  an  officer  of 
the  institution  of  which  the  claimant  is 
an  inmate.  The  Administration  may,  at 
any  time,  require  additional  evidence  to 
establish  the  authority  of  any  such 
person. 

§  410.224  Claimant  must  be  alive  when 
claim  is  filed. 

For  a  claim  to  be  effective,  the  claim¬ 
ant  must  be  alive  at  the  time  a  properly 


executed  claim  (see  5  410.222)  is  filed 
with  the  Administration  (see  5  410.227). 
(See  55  410.229  and  410.230  concerning 
the  filing  of  a  prescribed  application 
form  after  submittal  of  a  written 
statement.) 

§  410.226  Application  effective  for  en¬ 
tire  month  of  filing. 

Benefits  are  payable  for  full  calendar 
months.  If  the  claimant  meets  all  the 
requirements  for  entitlement  to  benefits 
in  the  same  calendar  month  in  which  his 
application  is  filed,  the  application  will 
be  effective  for  the  whole  month.  If  a 
miner  dies  in  the  first  month  for  which 
he  meets  all  the  requirements  for  entitle¬ 
ment  to  benefits,  he  will,  notwithstanding 
the  provisions  of  5  410.202(b),  be  con¬ 
sidered  to  be  entitled  to  benefits  for  that 
month. 

§  410.227  When  a  claim  is  considered 
In  have  been  filed;  lime  and  place  of 
filing. 

(a)  Date  of  receipt.  Except  as  other¬ 
wise  provided  in  this  part,  a  claim  is  con¬ 
sidered  to  have  been  filed  only  as  of  the 
date  it  is  received  at  an  office  of  the  Ad¬ 
ministration  or  by  an  employee  of  the 
Administration  who  is  authorized  to  re¬ 
ceive  such  claims. 

(b)  Date  of  mailing.  If  the  claim  is 
deposited  in  and  transmitted  by  the  U.S. 
mail  and  the  fixing  of  the  date  of  de¬ 
livery  as  the  date  of  filing  would  result 
in  a  loss  or  impairment  of  benefit  rights, 
it  will  be  considered  to  have  been  filed  as 
of  the  date  of  mailing.  The  date  appear¬ 
ing  on  the  postmark  (when  available  and 
legible)  shall  be  prima  facie  evidence  of 
the  date  of  mailing.  If  there  is  no  post¬ 
mark  or  it  is  not  legible,  other  evidence 
may  be  used  to  establish  the  mailing  date. 

(c)  Prospective  filing  of  a  claim.  A 
claim  which  is  filed  before  the  first 
month  in  which  the  claimant  meets  the 
requirements  for  entitlement  to  benefits 
is  a  valid  claim  only  if  the  claimant 
meets  such  requirements  before  a  final 
decision  on  his  claim  is  made.  Such  a 
claim  is  deemed  to  have  been  filed  on  the 
first  day  such  requirements  are  met. 

§  410.228  Requests  and  notices  lo  be  in 
writing. 

Except  as  otherwise  provided  in  this 
part,  any  request  to  the  Administration 
for  a  determination  or  a  decision  relat¬ 
ing  to  a  person’s  right  to  benefits,  the 
withdrawal  of  a  claim,  the  cancellation 
of  a  request  for  such  withdrawal,  or  any 
notice  provided  for  pursuant  to  the  regu¬ 
lations  in  this  Part  410,  shall  be  in  writ¬ 
ing  and  shall  be  signed  by  the  person 
authorized  to  execute  a  claim  under 
5  410.222. 

§  410.229  When  written  statement  is 
considered  a  claim ;  general. 

(a)  Written  statement  filed  by  claim¬ 
ant  on  his  own  behalf.  Where  an  indi¬ 
vidual  files  a  written  statement,  with  the 
Administration  (see  5  410.227)  which 
indicates  an  intention  to  claim  benefits, 
and  such  statement  bears  his  signature 
or  his  mark  properly  witnessed,  the  filing 
of  such  written  statement,  unless  other¬ 
wise  indicated  by  the  regulations  in  this 


part,  shall  be  considered  to  be  the  filing 
of  a  claim  for  benefits:  Provided,  That: 

(1)  The  claimant  or  a  proper  party 
on  his  behalf  (see  5  410.222)  executes 
a  prescribed  application  form  (see 
5  410.221)  that  is  filed  with  the  Admin¬ 
istration  during  the  claimant’s  lifetime 
and  within  the  period  prescribed  in  para¬ 
graph  (c)  (1)  of  this  section;  or 

(2)  In  the  case  of  a  claimant  who  dies 
prior  to  the  filing  of  such  prescribed 
application  form  within  the  period  pre¬ 
scribed  in  paragraph  (c)  (1)  of  this  sec¬ 
tion,  a  prescribed  application  form  is 
filed  with  the  Administration  within  the 
period  precribed  in  paragraph  (c)  (2)  of 
this  section  by  a  party  acting  on  behalf 
of  the  deceased  claimant’s  estate. 

(b)  Written  statement  filed  by  indi¬ 
vidual  on  behalf  of  another.  A  written 
statement  filed  by  an  individual  which 
indicates  an  intention  to  claim  benefits 
on  behalf  of  another  person  shall,  unless 
otherwise  indicated  thereon,  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  such 
purposes:  Provided,  That: 

(1)  The  written  statement  bears  the 
signature  (or  mark  properly  witnessed) 
of  the  individual  filing  the  statement; 
and 

(2)  The  individual  filing  the  state¬ 
ment  is  the  spouse  of  the  claimant  on 
whose  behalf  the  statement  is  being  filed, 
or  a  proper  party  to  execute  a  claim  on 
behalf  of  a  claimant  as  determined  by 
5  410.222;  and 

(3)  A  prescribed  application  form 
(see  5  410.221)  is  executed  and  filed  in 
accordance  with  the  provisions  of  para¬ 
graph  (a)  (1)  or  (2)  of  this  section. 

(c)  Period  within  which  prescribed 
application  form  must  be  filed.  After  the 
Administration  has  received  from  an  in¬ 
dividual  a  written  statement  as  described 
in  paragraph  (a)  or  (b)  of  this  section: 

(1)  Notice  in  writing  shall  be  sent  to 
the  claimant  or  to  the  individual  who 
submitted  the  written  statement  on  his 
behalf,  stating  that  an  initial  determina¬ 
tion  will  be  made  with  respect  to  such 
written  statement  if  a  prescribed  appli¬ 
cation  form  executed  by  the  claimant  or 
by  a  proper  party  on  his  behalf  (see 
5  410.222),  is  filed  with  the  Administra¬ 
tion  within  6  months  from  the  date  of 
such  notice;  or 

(2)  If  the  Administration  is  notified 
that  the  death  of  such  claimant  oc¬ 
curred  before  the  mailing  of  the  notice 
described  in  subparagraph  (1)  of  this 
paragraph,  or  within  the  6-month  period 
following  the  mailing  of  such  notice  but 
before  the  filing  of  a  prescribed  applica¬ 
tion  form  by  or  on  behalf  of  such  indi¬ 
vidual,  notification  in  writing  shall  be 
sent  to  a  person  acting  on  behalf  of  his 
estate,  or  to  the  deceased’s  last  known 
address.  Such  notification  will  include 
information  that  an  initial  determina¬ 
tion  with  respect  to  such  written  state¬ 
ment  will  be  made  only  if  a  prescribed 
application  form  is  filed  within  6  months 
from  the  date  of  such  notification. 

(3)  If,  after  the  notice  as  described  in 
this  paragraph  (c)  has  been  sent,  a  pre¬ 
scribed  application  form  is  not  filed  (in 
accordance  with  the  provisions  of  para¬ 
graph  (a)  or  (b)  of  this  section)  within 


FEDERAL  REGISTER,  VOL.  36,  NO.  240— TUESDAY,  DECEMBER  14,  1971 


the  applicable  period  prescribed  in  sub- 
paragraph  (1)  or  (2)  of  this  paragraph, 
it  will  be  deemed  that  the  filing  of  the 
written  statement  to  which  such  notice 
refers  is  not  to  be  considered  the  filing  of 
a  claim  for  the  purposes  set  forth  in  par¬ 
agraphs  (a)  and  (b)  of  this  section. 

§  410.230  Written  statement  filed  hy  or 
for  a  miner  on  behalf  of  a  member 
of  his  family. 

Notwithstanding  the  provisions  of 
§  410.229,  the  Administration  will  take 
no  action  with  respect  to  a  written  state¬ 
ment  filed  by  or  for  a  miner  on  behalf  of 
a  member  of  his  family  until  such 
miner’s  death.  At  such  time,  the  provi¬ 
sions  of  §  410.229  shall  apply  as  if  such 
miner’s  claim  on  behalf  of  a  member  of 
his  family  had  been  filed  on  the  day  of 
the  miner’s  death. 

§  410.231  Time  limits  for  filing  claims. 

(a)  A  claim  by  or  on  behalf  of  a 
miner  must  be  filed  on  or  before  Decem¬ 
ber  31,  1972,  and  when  so  filed,  is  a  claim 
for  benefits  under  part  B  of  title  IV  of 
the  Act.  (See  §  410.227  for  when  a  claim 
is  considered  to  have  been  filed.  See  also 
$  410.202(c)  for  the  duration  of  entitle¬ 
ment  to  benefits  of  a  miner  based  on  a 
claim  for  such  benefits  which  is  filed 
after  December  31,  1971,  and  before 
January  1,  1973.) 

(b)  In  the  case  of  a  miner  who  was 
entitled  to  benefits  for  the  month  before 
the  month  of  his  death,  or  died  in  the 
first  month  for  which  he  met  all  the  re¬ 
quirements  for  entitlement  (see 
§  410.226),  a  claim  for  benefits  by  or  on 
behalf  of  the  widow  of  such  miner  must 
be  filed  by  December  31,  1972,  or  within 
6  months  after  the  miner’s  death,  which¬ 
ever  is  later.  When  so  filed,  it  constitutes 
a  claim  for  benefits  under  part  B  of  title 
IV  of  the  Act. 

(c)  In  the  case  of  a  miner  who  was 
not  entitled  to  benefits  for  the  month  be¬ 
fore  the  month  of  his  death,  and  whose 
death  occurred  prior  to  January  1,  1973, 
a  claim  for  widow’s  benefits  by  or  on 
behalf  of  the  widow  of  such  miner  must 
be  filed  by  December  31,  1972,  or,  in  the 
case  of  the  death  of  a  miner  occurring 
after  June  30,  1972,  and  before  Janu¬ 
ary  1,  1973,  within  6  months  of  such 
miner’s  death.  When  so  filed,  it  consti¬ 
tutes  a  claim  for  benefits  under  part  B 
of  title  IV  of  the  Act. 

§  410.232  Withdrawal  of  a  claim. 

(a)  Before  adjudication  of  claim.  A 
claimant  (or  an  individual  who  is  au¬ 
thorized  to  execute  a  claim  on  his  behalf 
under  §  410.222),  may  withdraw  his  pre¬ 
viously  filed  claim  provided  that: 

(1)  He  files  a  written  request  for 
withdrawal, 

(2)  The  claimant  is  alive  at  the  time 
the  request  for  withdrawal  is  filed, 

(3)  The  Administration  approves  the 
request  for  withdrawal,  and 

(4)  The  request  for  withdrawal  is 
filed  on  or  before  the  date  the  Adminis¬ 
tration  makes  a  determination  on  the 
claim. 

(b)  After  adjudication  of  claim.  A 
claim  for  benefits  may  be  withdrawn  by 
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a  written  request  filed  after  the  date  the 
Administration  makes  a  determination 
on  the  claim  provided  that: 

(1)  The  conditions  enumerated  in 
paragraph  (a)  (1)  through  (3)  of  this 
section  are  met;  and 

(2)  There  is  repayment  of  the  amount 
of  benefits  previously  paid  because  of 
the  claim  that  is  being  withdrawn  or  it 
can  be  established  to  the  satisfaction  of 
the  Administration  that  repayment  of 
any  such  amount  is  assured. 

(c)  Effect  of  withdrawal  of  claim. 
Where  a  request  for  withdrawal  of  a  claim 
is  filed  and  such  request  for  withdrawal 
is  approved  by  the  Administration,  such 
claim  will  be  deemed  not  to  have  been 
filed.  After  the  withdrawal  (whether 
made  before  or  after  the  date  the  Ad¬ 
ministration  makes  a  determination) 
further  action  will  be  taken  by  the  Ad¬ 
ministration  only  upon  the  filing  of  a 
new  claim,  except  as  provided  in 
§  410.233. 

§  410.233  Cancellation  of  a  request  for 
withdrawal. 

Before  or  after  a  written  request  for 
withdrawal  has  been  approved  by  the 
Administration,  the  claimant  (or  a  person 
who  is  authorized  under  §  410.222  to  ex¬ 
ecute  a  claim  on  his  behalf)  may  request 
that  the  “request  for  withdrawal”  be  can¬ 
celed  and  that  the  withdrawn  claim  be 
reinstated.  Such  request  for  cancellation 
must  be  in  writing  and  must  be  filed,  in 
a  case  where  the  requested  withdrawal 
was  approved  by  the  Administration,  no 
later  than  60  days  after  such  approval. 
The  claimant  must  be  alive  at  the  time 
the  request  for  cancellation  of  the  “re¬ 
quest  for  withdrawal”  is  filed  with  the 
Administration. 

§  410.234  Interim  provision  for  claims 
not  filed  on  a  prescribed  form. 

Notwithstanding  any  other  provision  of 
this  subpart,  a  written  request  for  bene¬ 
fits  which  is  filed  before  the  end  of  the 
calendar  month  in  which  the  effective 
date  of  this  section  occurs,  and  which 
meets  the  requirements  of  this  subpart 
except  for  the  filing  of  a  prescribed  ap¬ 
plication  form,  shall  be  considered  a 
claim  for  benefits.  Nevertheless,  where  a 
prescribed  application  form  has  not  been 
filed,  the  Administration  may  require 
that  such  a  form  be  completed  and  filed 
before  adjudicating  the  claim.  (See 
§  410.240(a) .) 

§  410.240  Evidence. 

(a)  Evidence  of  eligibility.  A  claimant 
for  benefits  shall  submit  such  evidence  of 
eligibility  as  is  specified  in  this  section. 
The  Administration  may  at  any  time  re¬ 
quire  additional  evidence  to  be  submitted 
with  regard  to  entitlement  or  the  right 
to  receive  payment. 

(b)  Failure  to  submit  requested  evi¬ 
dence  of  eligibility.  Whenever  a  claimant 
for  benefits  has  submitted  no  evidence 
or  insufficient  evidence  of  eligibility,  the 
Administration  will  inform  the  claimant 
what  evidence  is  necessary  for  a  determi¬ 
nation  of  eligibility  and  will  request  him 
to  submit  such  evidence  within  a  specified 
time.  The  claimant’s  failure  to  submit 
evidence  as  requested  by  the  Administra- 
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tion  shall  be  a  basis  for  determining  that 
the  conditions  of  eligibility  concerning 
which  such  evidence  was  requested  have 
not  been  met  (see  §  410.610(g)). 

(c)  Reports  by  beneficiary;  evidence 
of  nonoccurrence  of  termination,  suspen¬ 
sion,  or  reduction  event.  Any  individual 
entitled  to  a  benefit  who  is  aware  of  any 
circumstance  which,  under  the  provisions 
of  this  part  could  affect  his  entitlement 
to  benefits,  his  eligibility  for  payment,  or 
the  amount  of  his  benefit,  or  result  in 
the  termination,  suspension,  or  reduction 
of  his  benefit,  shall  promptly  report  such 
circumstance  to  the  Administration.  The 
Administration  may  at  any  time  re¬ 
quire  an  individual  receiving,  or  claiming 
that  he  is  entitled  to  receive,  a  benefit, 
either  on  behalf  of  himself  or  on  behalf 
of  another,  to  submit  a  written  statement 
giving  pertinent  information  bearing 
upon  the  issue  of  whether  or  not  an  event 
has  occurred  which  would  cause  such 
benefit  to  be  terminated,  or  which  would 
subject  such  benefit  to  reductions  or  sus¬ 
pension  under  the  provisions  of  the  Act. 
The  failure  on  the  part  of  such  individual 
to  submit  any  such  report  or  statement, 
properly  executed,  to  the  Administration, 
shall  subject  such  benefit  to  reductions, 
suspension,  or  termination,  as  the  case 
may  be. 

(d)  Place  and  manner  of  submitting 
evidence.  Evidence  in  support  of  a  claim 
shall  be  filed  at  an  office  of  the  Admin¬ 
istration  or  with  an  employee  of  the  Ad¬ 
ministration  authorized  to  receive  such 
evidt  ce  at  a  place  other  than  such  office. 
Such  evidence  may  be  submitted  as  part 
of  a  prescribed  application  form  if  the 
form  provides  for  its  inclusion,  or  it  may 
be  submitted  in  addition  to  such  pre¬ 
scribed  form  and  in  the  manner  indicated 
in  this  section. 

(e)  Certification  of  evidence  by  au¬ 
thorized  individual.  In  cases  where  a  copy 
of  a  record,  document,  or  other  evidence, 
or  an  excerpt  of  information  therefrom, 
is  acceptable  as  evidence  in  lieu  of  the 
original,  such  copy  or  excerpt  shall,  ex¬ 
cept  as  may  otherwise  clearly  be  Indi¬ 
cated  thereon,  be  certified  as  a  true  and 
exact  copy  or  excerpt  by  the  official  cus¬ 
todian  of  any  such  record  or  by  an 
employee  of  the  Administration  author¬ 
ized  to  make  certifications  of  any  such 
evidence. 

(f)  Evidence  of  total  disability  or 
death  due  to  pneumoconiosis.  For  evi¬ 
dence  requirements  to  support  allegations 
of  total  disability  or  death  due  to  pneu¬ 
moconiosis;  for  the  effect  of  the  failure 
or  refusal  of  an  Individual  to  present 
himself  for  an  examination  or  test  in 
connection  with  the  alleged  disability,  or 
to  submit  evidence  of  disability;  and  for 
evidence  as  to  the  cessation  of  disability, 
see  Subpart  D  of  this  Part  410. 

(g)  Evidence  of  matters  other  than 
total  disability  or  death  due  to  pneumo¬ 
coniosis.  With  respect  to  the  following 
matters,  evidence  shall  be  submitted  In 
accordance  with  the  provisions  of  Regu¬ 
lations  No.  4  (Part  404  of  this  chapter)  * 
cited  hereinafter,  as  if  the  claim  for 
benefits  under  the  Act  were  an  applica¬ 
tion  for  benefits  under  section  202  of  the 
Social  Security  Act.  Evidence  as  to : 
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(1)  Age:  §  404.703  of  this  chapter; 

(2)  Death:  §§404.704,  404.705  of  this 
chapter: 

(3)  Marriage  and  termination  of  mar¬ 
riage:  §§  404.706-404.709  of  this  chapter; 

(4)  Relationship  of  parent  and  child: 
§§  404.711-404.715  of  this  chapter; 

(5)  Domicile:  §  404.716  of  this  chapter; 

(6)  “Living  with”  or  “member  of  the 
same  household”:  §  404.716a  of  this 
chapter. 

(h)  Reimbursement  for  reasonable 
expenses  in  obtaining  medical  evidence. 
Claimants  for  benefits  under  this  part 
shall  be  reimbursed  for  reasonable  medi¬ 
cal  expenses  incurred  by  them  in  estab¬ 
lishing  their  claims.  A  medical  expense 
generally  is  not  “reasonable”  when  the 
medical  evidence  for  which  the  expense 
was  incurred  is  of  no  value  in  the  adjudi¬ 
cation  of  a  claim.  Medical  evidence  will 
be  considered  to  be  of  “no  value”  when, 
for  instance,  it  is  only  duplicative  or 
when  it  is  wholly  extraneous  to  the  medi¬ 
cal  issue  of  whether  the  claimant  is 
disabled  or  died  due  to  pneumoconiosis. 
In  order  to  minimize  inconvenience  and 
expense  to  the  claimant,  he  should  not 
generally  incur  any  medical  expense  for 
which  he  intends  to  claim  reimburse¬ 
ment  without  first  contacting  the  district 
office  to  determine  what  types  of  evidence 
not  already  available  to  the  Administra¬ 
tion  may  be  useful  in  adjudicating  his 
claim,  what  types  of  medical  evidence 
may  be  reimbursable,  and  what  would 
constitute  a  “reasonable  medical  ex¬ 
pense”  in  a  given  case. 

§  410.250  Effect  of  conviction  of  felo¬ 
nious  homicide  on  entitlement  to 
benefits. 

The  widow  of  a  miner  who  has  been 
finally  convicted  by  a  court  of  competent 
jurisdiction  of  the  felonious  and  Inten¬ 
tional  homicide  of  the  miner  shall  not 
be  entitled  to  benefits  as  a  widow  under 
part  B  of  title  IV  of  the  Act. 

Subpart  C — Relationship  and  Dependency 

Sec. 

410.300  Relationship  and  dependency;  gen¬ 
eral. 

410.310  Determination  of  relationship;  wife. 
410.320  Determination  of  relationship; 
widow. 

410.330  Determination  of  relationship;  child. 
410.350  Determination  of  dependency;  wife. 
410.360  Determination  of  dependency; 
widow. 

410.370  Determination  of  dependency;  child. 
410.380  Time  of  determinations. 

410.391  Legal  impediment. 

410.392  Domicile. 

410.393  “Living  with”  and  “member  of  the 

same  household”;  wife  or  widow. 

410.394  “Living  with”;  child. 

410.395  Contributions  and  support. 

Authority  :  The  provisions  of  this  Sub- 
part  C  issued  under  secs.  402,  412(a),  426(a), 
and  508,  83  Stat.  792;  30  U.S.C.  902,  922(a), 
936,  and  957. 

Subpart  C — Relationship  and 
Dependency 

§  410.300  Relationship  and  depend¬ 
ency  ;  general. 

(a>  In  order  to  establish  entitlement 
to  benefits,  a  widow  must  meet  relation¬ 


ship  and  dependency  requirements  with 
respect  to  the  miner  prescribed  by  or  pur¬ 
suant  to  the  Act. 

(b)  In  order  for  a  beneficiary  to 
qualify  for  augmented  benefits  because  of 
one  or  more  dependents  (see  §  410.510 

(b)),  such  dependents  must  meet  rela¬ 
tionship  and  dependency  requirements 
with  respect  to  such  beneficiary  pre¬ 
scribed  by  or  pursuant  to  the  Act. 

(c)  For  purposes  of  this  Part  410 
“Employee”  as  used  in  5  U.S.C.  8110(a) 
means  a  beneficiary,  i.e.,  a  miner  with 
respect  to  miner’s  benefits  and  a  widow 
with  respect  to  widow’s  benefits  (see 
§  410.110(D). 

§  410.310  Determination  of  relation¬ 
ship;  wife. 

An  individual  will  be  considered  to  be 
the  wife  of  a  miner  if : 

(a)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  (see  §  410.392) 
would  find  that  such  individual  and  the 
miner  were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  (see  §  410.392) 
would  find,  under  the  law  they  would 
apply  in  determining  the  devolution  of 
the  miner’s  intestate  personal  property, 
that  the  individual  is  the  miner’s  wife; 
or 

(c)  Under  State  law,  such  individual 
has  the  same  right  she  would  have  if  she 
were  the  wife  to  share  in  the  miner’s 
intestate  personal  property:  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal  impedi¬ 
ment  (see  §  410.391),  would  have  been  a 
valid  marriage.  However,  such  purported 
marriage  shall  not  be  considered  a  valid 
marriage  if  such  individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage. 

§  410.320  Delerminalion  of  relation¬ 
ship  ;  widow. 

An  individual  will  be  considered  to  be 
the  widow  of  a  miner  if : 

(a)  The  courts  of  the  State  in  which 
such  miner  was  domiciled  (see  §  410.392) 
at  the  time  of  his  death  would  find  that 
the  individual  and  the  miner  were 
validly  married ;  or 

(b)  The  courts  of  the  State  in  which 
such  miner  was  domiciled  (see  §  410.392) 
at  the  time  of  his  death  would  find,  under 
the  law  they  would  apply  in  determining 
the  devolution  of  the  miner’s  intestate 
personal  property,  that  the  individual 
was  the  miner’s  widow;  or 

(c)  Under  State  law,  such  individual 
has  the  same  right  she  would  have  as  if 
she  were  the  miner’s  widow  to  share  in 
the  miner’s  intestate  personal  property; 
or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal,  impedi¬ 
ment  (see  §  410.391)  would  have  been  a 
valid  marriage.  However,  such  purported 
marriage  shall  not  be  considered  a  valid 
marriage  if  such  individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage. 


§  410.330  Determination  of  relation¬ 
ship  ;  child. 

An  individual  will  be  considered  to  be 
the  child  of  a  beneficiary  (see  §  410.110 
<r) )  if: 

(a)  The  courts  of  the  State  in  which 
such  beneficiary  is  domiciled  (see 
§  410.392)  would  find,  under  the  law  they 
would  apply  in  determining  the  devolu¬ 
tion  of  the  beneficiary’s  intestate  per¬ 
sonal  property,  that  the  individual  is  the 
beneficiary’s  child;  or 

(b)  Such  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  his  parent  or  adopting 
parent  to  such  beneficiary;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law,  have 
the  same  right  as  a  child  to  share  in  the 
beneficiary’s  intestate  personal  property ; 
or 

(e)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
bear  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b),  or 

(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section,  such  indi¬ 
vidual  shall  nevertheless  be  considered  to 
be  the  child  of  such  beneficiary  if  the 
beneficiary  and  the  mother  or  the  father, 
as  the  case  may  be,  of  such  individual 
went  through  a  marriage  ceremony  re¬ 
sulting  in  a  purported  marriage  between 
them  which,  but  for  a  legal  impediment 
(see  §  410.391),  would  have  been  a  valid 
marriage. 

(f)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does 
not  have  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b), 
or  (c)  of  this  section,  and  is  not  con¬ 
sidered  to  be  the  child  of  the  beneficiary 
under  paragraph  (d)  or  (e)  of  this  sec¬ 
tion,  such  individual  shall  nevertheless 
be  considered  to  be  the  child  of  such 
beneficiary  if : 

(1)  Such  beneficiary,  prior  to  his  en¬ 
titlement  to  benefits,  has  acknowledged 
in  writing  that  the  individual  is  his  son 
or  daughter,  or  has  been  decreed  by  a 
court  to  be  the  father  of  the  individual, 
or  he  has  been  ordered  by  a  court  to  con¬ 
tribute  to  the  support  of  the  individual 
(see  §  410.395(c) )  because  the  individual 
is  his  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  of 
the  individual  and  was  living  with  or  con¬ 
tributing  to  the  support  of  the  individual 
at  the  time  such  beneficiary  became  en¬ 
titled  to  benefits. 

(3)  The  term  “beneficiary”  as  used  in 
this  paragraph,  except  where  there  is  a 
specific  reference  to  the  “father”  only, 
refers  to  the  child’s  father  (miner)  or 
mother  (widow). 

§  410.350  Determination  of  depend¬ 
ency;  wife. 

A  wife  will  be  determined  to  be  depend¬ 
ent  upon  the  miner  if : 
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(a)  She  is  a  member  of  the  same 
household  as  the  miner  (see  §  410.393); 
or 

(b)  She  is  receiving  regular  contribu¬ 
tions  from  the  miner  for  her  support  (see 
S  410.395(b) ) ;  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  her  support  (see 
§  410.395(c)). 

§  410.360  Determination  of  depend¬ 
ency;  widow. 

A  widow  will  be  determined  to  have 
been  dependent  upon  the  miner  if,  at  the 
time  of  the  miner’s  death: 

(a)  She  was  living  with  the  miner 
(see  §410.393) ;  or 

(b)  She  was  dependent  upon  the  miner 
for  support  or  the  miner  has  been  ordered 
by  a  court  to  contribute  to  her  support 
(see  §  410.395) ;  or 

(c)  She  was  living  apart  from  the 
miner  because  of  his  desertion  or  other 
reasonable  cause. 

§  410.370  Detenn illation  of  depend¬ 
ency  ;  child. 

A  child  will  be  determined  to  be  de¬ 
pendent  upon  the  beneficiary  if  the 
child: 

(a)  Is  unmarried;  and 

(b) (1)  is  living  with  such  benefici¬ 
ary  (see  §  410.394) ;  or 

(2)  Is  receiving  regular  contributions 
from  such  beneficiary  toward  his  sup¬ 
port  (see  5  410.395(b));  and 

(c) (1)  Is  under  18  years  of  age;  or 

(2)  Is  18  years  of  age  or  older  and  is 
incapable  of  self-support  because  of  a 
physical  or  mental  disability;  or 

(3)  Is  18  years  of  age  or  older  and  a 
student. 

(d)  A  child  is  “incapable  of  self-sup¬ 
port  because  of  a  physical  or  mental 
disability”  when  he  has  an  impairment 
(regardless  of  when  it  began)  which 
would  meet  the  disability  requirements 
for  child’s  insurance  benefits  based  on 
such  child’s  disability  under  section  202 

(d)  of  the  Social  Security  Act,  42  U8.C. 
402(d),  which  are  applicable  for  months 
after  August  1965.  These  disability  re¬ 
quirements  are  prescribed  in  Subpart  P 
of  Part  404  of  this  chapter. 

(e)  (1)  “Student”  as  used  in  this  sec¬ 
tion  means  an  individual  under  23  years 
of  age  who  has  not  completed  4  years 
of  education  beyond  the  high  school  level 
and  who  is  regularly  pursuing  a  full¬ 
time  course  of  study  or  training  at  an 
institution  which  is: 

(i)  A  school,  college,  or  university  op¬ 
erated  or  directly  supported  by  the  Unit¬ 
ed  States,  or  by  a  State  or  local  govern¬ 
ment  or  political  subdivision  thereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State 
or  by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited, 
for  credit  on  the  same  basis  as  if 
transferred  from  an  institution  so 
accredited;  or 

(iv)  A  technical,  trade,-  vocational, 
business,  or  professional  school  accredited 
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or  licensed  by  the  Federal,  or  a  State 
government  or  any  political  subdivision 
thereof,  providing  courses  of  not  less 
than  3  months’  duration  that  prepare  the 
student  for  a  livelihood  in  a  trade,  in¬ 
dustry,  vocation,  or  profession. 

(2)  A  student  will  be  considered  to 
be  “pursuing  a  full-time  course  of  study 
or  training  at  an  institution”  if  he  is 
enrolled  in  a  noncorrespondence  course 
and  is  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution’s  standards  and 
practices.  However,  a  student  will  not 
be  considered  to  be  “pursuing  a  full¬ 
time  course  of  study  or  training”  if  he 
is  enrolled  in  a  course  of  study  or  train¬ 
ing  of  less  than  13  school  weeks’  dura¬ 
tion.  A  student  beginning  or  ending  a 
full-time  course  of  study  or  training  in 
part  of  any  month  will  be  considered  to 
be  pursuing  such  course  for  the  entire 
month. 

(3)  A  child  is  deemed  not  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  he  shows  to  the  satisfaction 
of  the  Administration  that  he  has  a  bona 
fide  intention  of  continuing  to  pursue 
a  full-time  course  of  study  or  training 
during  the  semester  or  other  enrollment 
period  immediately  after  the  interim; 
or 

(ii)  During  periods  of  reasonable 
duration  during  which,  in  the  judgment 
of  the  Administration,  he  is  prevented 
by  factors  beyond  his  control  from  pur¬ 
suing  his  education. 

(4)  A  student  whose  23d  birthday 
occurs  during  a  semester  or  other  en¬ 
rollment  period  in  which  he  is  pursuing 
a  full-time  course  of  study  or  training 
shall  continue  to  be  considered  a  student 
for  as  long  as  he  otherwise  qualifies  under 
this  section  until  the  end  of  such  period. 

§  410.380  Time  of  determinations. 

(a)  Relationship  of  widow.  The  deter¬ 
mination  of  a  claimant’s  relationship  as 
the  widow  of  a  miner  is  made  with  re¬ 
spect  to  the  time  such  claimant  effec¬ 
tively  files  (see  §  410.227)  a  claim  for 
benefits  as  a  widow.  A  prior  determina¬ 
tion  that  such  claimant  was  determined 
to  be,  or  not  to  be,  the  wife  of  such 
miner,  pursuant  to  §  410.310,  for  pur¬ 
poses  of  qualifying  the  miner  for  an 
augmentation  of  his  benefits  for  a  cer¬ 
tain  period  on  account  of  his  dependents 
(see  5  410.510(b))  is  not  determinative 
of  the  issue  of  the  claimant’s  relation¬ 
ship  as  the  widow  of  such  miner. 

(b)  Relationship  and  dependency  of 
wife  or  child.  The  determination  as  to 
whether  an  individual  purporting  to  be 
a  wife  or  child  is  related  to  or  dependent 
upon  the  beneficiary  shall  be  based  on 
the  facts  and  circumstances  with  respect 
to  the  period  or  periods  of  time  as  to 
which  the  issue  of  relationship  or  de¬ 
pendency  of  such  purported  wife  or 
child  is  material.  (See,  for  example, 
§  410.510(b).) 

§  410.391  Legal  impediment. 

For  purposes  of  this  Subpart  C,  “legal 
impediment”  means  an  impediment 
resulting  from  the  lack  of  dissolution  of 
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a  previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its  dis¬ 
solution,  or  resulting  from  a  defect  in 
the  procedure  followed  in  connection 
with  the  purported  marriage  ceremony — 
for  example,  the  solemnization  of  a  mar¬ 
riage  only  through  a  religious  ceremony 
in  a  country  which  requires  a  civil  cere¬ 
mony  for  a  valid  marriage. 

§  410.392  Domicile. 

(a)  For  purposes  of  this  Subpart  C, 
the  term  “domicile”  means  the  place  of 
an  individual’s  true,  fixed,  and  perma¬ 
nent  home  to  which,  whenever  he  is 
absent,  he  has  the  intention  of  returning. 

(b)  The  domicile  of  a  deceased  miner 
is  determined  as  of  the  time  of  his  death. 

(c)  The  domicile  or  a  change  in  domi¬ 
cile  of  a  beneficiary  or  other  individual 
is  determined  with  respect  to  the  period 
or  periods  of  time  as  to  which  the  issue 
of  domicile  is  material. 

(d)  If  an  individual  was  not  domiciled 
in  any  State  at  the  pertinent  time,  the 
law  of  the  District  of  Columbia  is  applied 
as  if  such  individual  were  then  domiciled 
there. 

§  410.393  “Living  with”  and  “member 
of  the  same  household”;  wife  or 
widow. 

(a)  Defined.  “Living  with”  as  used  in 
section  402(e)  of  the  Act,  and  “member 
of  the  same  household”  as  used  in  5 
U.S.C.  8110(a)  (1)  (A),  mean  that  a  hus¬ 
band  and  wife  were  customarily  living 
together  as  husband  and  wife  in  the 
same  place  of  abode. 

(b)  Temporary  absence.  The  tempo¬ 
rary  absence  of  one  spouse  from  such 
place  of  abode  does  not  preclude  a  find¬ 
ing  that  one  was  “living  with”  the  other 
or  that  they  were  “members  of  the  same 
household.”  The  absence  of  one  spouse 
from  the  place  of  abode  in  which  both 
had  customarily  lived  as  husband  and 
wife  shall,  in  the  absence  of  evidence  to 
the  contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States;  or 

(2)  If  the  period  of  absence  from  their 
place  of  abode  did  not  exceed  6  months, 
and  neither  spouse  was  outside  the 
United  States,  and  the  absence  was  due 
to  business  or  employment  reasons,  or 
because  of  confinement  in  a  penal  insti¬ 
tution  or  in  a  hospital,  nursing  home,  or 
other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected  to 
resume  physically  living  together  at  some 
time  in  the  reasonably  near  future. 

(c)  Death  during  absence.  Where  the 
death  of  one  of  the  parties  occurred  while 
away  from  the  place  of  abode  for  treat¬ 
ment  or  care  of  an  illness  or  an  injury 
(e.g.,  in  a  hospital),  the  fact  that  the 
death  was  foreseen  as  possible  or  prob¬ 
able  does  not,  in  and  of  itself,  preclude  a 
finding  that  the  parties  were  “living 
with”  one  another  or  were  “member  is  1 
of  the  same  household”  at  the  time  of 
death. 

(d)  Absences  other  than  temporary. 
In  situations  other  than  those  described 
in  paragraphs  (b)  and  (c)  of  this  section, 
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the  absence  shall  not  be  considered  tem¬ 
porary,  and  the  parties  may  not  be  found 
to  be  “living  with’’  one  another  or  to  be 
“member is]  of  the  same  household.”  A 
finding  of  temporary  absence  would  not 
be  justified  where  one  of  the  parties  was 
committed  to  a  penal  institution  for  life 
or  for  a  period  exceeding  the  reasonable 
life  expectancy  of  either,  or  was  under  a 
sentence  of  death;  or  where  the  parties 
had  ceased  to  live  in  the  same  place  of 
abode  because  of  marital  difficulties  and 
had  not  resumed  living  together  before 
death. 

(e)  Relevant  period  of  time.  (1)  The 
determination  as  to  whether  a  widow  had 
been  “living  with”  her  husband  shall  be 
based  upon  the  facts  and  circumstances 
as  of  the  time  of  death  of  the  miner. 

.(2)  The  determination  as  to  whether  a 
wife  is  a  “member  of  the  same  household” 
as  her  husband  shall  be  based  upon  the 
facts  and  circumstances  with  respect  to 
the  period  or  periods  of  time  as  to  which 
the  issue  of  membership  in  the  same 
household  is  material.  (See  S  410.510(b).) 

§  410.394  “Living  with”;  child. 

(a)  Defined.  “Living  with”  as  used  in 
5  U.S.C.  8110(a)(3)  means  that  the 
beneficiary  and  his  child  share  the  same 
residence  and  that  the  parent  beneficiary 
is  exercising  or  has  the  right  to  exercise 
parental  control  and  authority  over  the 
child. 

(b)  Periodic  or  temporary  separation. 
A  beneficiary  and  his  child  will  be  con¬ 
sidered  to  be  sharing  the  same  residence 
during  a  periodic  or  temporary  separa¬ 
tion  if  the  circumstances  indicate  that 
the  beneficiary  and  his  child  have  shared 
and  again  expect  to  share  a  common  resi¬ 
dence  when  conditions  permit. 

(c)  Parental  control  and  authority. 
Parental  control  and  authority  may  be 
exercised  exclusively  by  one  parent  or 
jointly  by  both.  However,  the  exercise  of 
parental  control  and  authority  ex¬ 
clusively  by  one  parent  and  then  by  the 
other  over  successive  periods  of  time  does 
not  constitute  the  Joint  exercise  of 
parental  control  and  authority. 

(d)  Relevant  period  of  time.  The  de¬ 
termination  as  to  whether  a  child  is  "liv¬ 
ing  with”  the  beneficiary  shall  be  based 
on  the  facts  and  circumstances  with  re¬ 
spect  to  the  period  or  periods  of  time  as 
to  which  the  issue  of  “living  with”  the 
beneficiary  is  material. 

§  410.395  Contribution*  and  support. 

(a)  “Support”  defined.  The  term  “sup¬ 
port”  includes  food,  shelter,  clothing, 
ordinary  medical  expenses,  and  other 
ordinary  and  customary  items  for  the 
maintenance  of  the  persons  supported. 

(b)  “Contributions”  defined.  (1) 
“Contributions”  refers  to  contributions 
actually  provided  by  the  contributor 
from  his  own  property,  or  the  use  there¬ 
of,  or  by  the  use  of  his  own  credit. 

(2)  “Regular  contributions”  mean 
contributions  that  are  customary  and 
sufficient  to  constitute  a  material  factor 
in  the  eost  of  the  individual’s  support. 
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(3)  When  a  wife  receives,  and  uses  for 
her  support,  income  from  her  services  or 
property  and  such  income,  under  appli¬ 
cable  State  law,  is  the  community  prop¬ 
erty  of  herself  and  the  miner,  no  part  of 
such  income  is  a  “contribution”  by  the 
miner  to  his  wife’s  support  regardless 
of  any  legal  interest  the  miner  may  have 
therein.  However,  when  a  wife  receives, 
and  uses  for  her  support,  income  from 
the  services  and  the  property  of  the 
miner  and,  under  applicable  State  law, 
such  income  is  community  property,  all 
of  such  income  is  considered  to  be  a  con¬ 
tribution  by  the  miner  to  his  wife’s 
support. 

(c)  “Court  order  for  support”  defined. 
References  to  support  orders  in  §§  410.- 
330(f)(1),  410.350(c),  and  410.360(b) 
mean  any  court  order,  judgment,  or  de¬ 
cree  of  a  court  of  competent  jurisdiction 
which  requires  regular  contributions  that 
are  a  material  factor  in  the  cost  of  the 
individual’s  support  and  which  is  in  effect 
at  the  applicable  time.  If  such  contribu¬ 
tions  are  required  by  a  court  order,  this 
condition  is  met  whether  or  not  the  con¬ 
tributions  were  actually  made. 

(d)  "Dependency”  on  miner  defined. 
A  widow  will  be  considered  to  be  depend¬ 
ent  on  the  miner  for  support  for  pur¬ 
poses  of  §  410.360(b)  if  during  the  year 
before  his  death  she  received  from  him 
regular  contributions  toward  her  sup¬ 
port  (see  paragraph  (b)  (2)  of  this 
section). 

Subpart  D — Total  Disability  or  Death 
Due  to  Pneumoconiosis 

6.  The  authority  citation  for  Part  410 
has  been  deleted  and  a  new  authority  ci¬ 
tation  for  Subpart  D  is  inserted  as 
follows: 

Authority  :  The  provisions  of  this  Sub¬ 
part  D  Issued  under  secs.  402  (b)  and  (f), 
411,  425(a),  and  508,  83  Stat.  793;  30  U.S.C. 
902  (b)  and  (f).  921,  936(a),  and  957. 

7.  New  Subparts  E  and  P  are  added  to 
Part  410  of  Chapter  m  to  read  as 
follows: 

Subpart  E — Payment  of  Benefits 

Sec. 

410.501  Payment  periods. 

410.505  Payment  on  behalf  of  another;  “le¬ 
gal  guardian”  defined. 

410.510  Benefit  rates. 

410.515  Modification  of  benefit  amounts; 
general. 

410.520  Reductions;  receipt  of  State  benefit. 
410.530  Reductions;  excess  earnings. 

410.540  Reductions;  more  than  one  reduc¬ 
tion  event. 

410.550  Nonpayment  of  benefits  to  resi¬ 
dents  of  certain  States. 

410.560  Overpayments. 

410.565  Collection  and  compromise  of 
claims  for  overpayment. 

410.570  Underpayments. 

410.580  Relation  to  provisions  for  reduc¬ 
tions  or  Increases. 

Authority  :  The  provisions  of  this  Subpart 
E  issued  under  secs.  411(a),  412  (a)  and  (b), 
413(b),  426(a),  and  508,  83  Stat.  793; 
30  U.S.C.  921(a),  922  (a>  and  (b),  923(b), 
936(a) ,  and  957.  Sec.  410.565  also  Issued  under 
sec.  3,  80  Stat.  309,  31  U.S.C.  952. 


Subpart  E — Payment  of  Benefits 

§  410.501  Payment  periods. 

Benefits  are  paid  to  beneficiaries  dur¬ 
ing  entitlement  for  payment  periods 
consisting  of  full  calendar  months. 

§  410.505  Payment  on  behalf  of  an¬ 
other;  “legal  guardian”  defined. 

Benefits  are  paid  only  to  the  bene¬ 
ficiary  or  his  legal  guardian.  As  used  in 
this  section,  “legal  guardian”  means  an 
individual  who  has  been  appointed  by  a 
court  of  competent  jurisdiction  or  other¬ 
wise  appointed  pursuant  to  law,  to  as¬ 
sume  control  of  and  responsibility  for 
the  care  of  the  beneficiary,  the  manage¬ 
ment  of  his  estate,  or  both. 

§410.510  Benefit  rates. 

(a)  Basic  rate.  A  beneficiary  is  paid 
monthly  benefits  during  entitlement  at  a 
rate  equal  to  50  percent  of  the  minimum 
monthly  payment  to  which  a  totally  dis¬ 
abled  Federal  employee  in  Grade  GS-2 
would  be  entitled  for  such  month  under 
the  Federal  Employees’  Compensation 
Act,  chapter  81,  title  5,  United  States 
Code.  Such  benefit  rate  for  a  month  is 
determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (“step  1”)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332) ; 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 
mined  in  subparagraph  (1)  of  this  para¬ 
graph  by  12; 

(3)  Ascertaining  the  minimum 
monthly  payment  under  the  Federal  Em¬ 
ployees’  Compensation  Act  by  multiply¬ 
ing  the  amount  determined  in  subpara¬ 
graph  (2)  of  this  paragraph  by  75 
percent  (or  0.75)  (see  5  U.S.C.  8112) ; 
and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  deter¬ 
mined  in  subparagraph  (3)  of  this  para¬ 
graph  by  50  percent  (or  0.50) . 

(b)  Augmented  benefits  in  case  of 
dependency.  (1)  A  beneficiary’s  benefit 
rate,  as  determined  in  paragraph  (a)  of 
this  section,  is  increased  for  those  months 
in  which  the  beneficiary  has  one  or  more 
dependents  who  qualify  under  Subpart 
C  of  this  part.  This  increase  is  referred  to 
as  an  “augmentation."  The  beneficiary’s 
basic  rate  is  augmented  at  the  rate  of  50 
percent  for  one  such  dependent,  75  per¬ 
cent  for  two  such  dependents,  or  100  per¬ 
cent  for  three  or  more  such  dependents. 

(2)  A  beneficiary’s  benefit  rate  is  aug¬ 
mented  to  take  account  of  a  particular 
dependent  beginning  with  the  first 
month  in  which  such  dependent  satisfies 
the  conditions  set  forth  in  Subpart  C  of 
this  part,  and  continues  to  be  augmented 
through  the  month  before  the  month  in 
which  such  dependent  ceases  to  satisfy 
the  conditions  set  forth  in  Subpart  C  of 
this  part.  ' 

(c)  Computation.  A  computation  pre¬ 
scribed  by  paragraph  (a)  (2),  (3),  (4),  or 
(b)  of  this  section  is  made  to  the  third 
decimal  place. 
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(d)  Benefit  rates. 


Beginning 

January 

1971 

Prior  to 
January 
1971 

1)  Miner  or  widow  with  no  de¬ 
pendents .  . . . 

$153. 10 

$144.50 

(2)  Miner  or  widow  with  one  de- 
iiendent .  . 

229.60 

216.  70 

(3)  Miner  or  widow  with  two  de¬ 
pendents _ _ 

267.90 

252. 80 

(4)  Miner  or  widow  with  threo 
or  more  dependents _ 

306.10 

288.90 

§410.515  Modification  of 

benefit 

amounts;  general. 


Under  certain  conditions,  the  amount 
of  monthly  benefits  as  computed  in 
§  410.510  must  be  modified  to  determine 
the  amount  actually  to  be  paid  to  a 
beneficiary.  A  modification  of  the  amount 
of  a  monthly  benefit  is  required  in  the 
following  instances: 

(a)  Reduction.  A  reduction  from  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  of : 

(1)  A  miner's  excess  earnings  from 
wages  and  from  net  earnings  from  self- 
employment  (see  §  410.530) ;  or 

(2)  Failure  to  report  earnings  from 
work  in  employment  and  self- 
employment  within  the  prescribed  period 
of  time  (see  §  410.530) ;  or 

(3)  The  receipt  by  a  beneficiary  of 
payments  made  on  account  of  any  dis¬ 
ability  of  the  miner  under  State  laws 
relating  to  workmen’s  compensation  (in¬ 
cluding  compensation  for  occupational 
disease)  .unemployment  compensation,  or 
disability  insurance  (see  §  410.520). 

(b)  Adjustment.  An  adjustment  in  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  an  overpayment  or  under¬ 
payment  has  been  made  to  such  benefici¬ 
ary  (see  §§  410.560,  410.570,  and  410.580). 

(c)  Nonpayment.  No  benefits  under 
this  part  are  payable  to  the  residents  of  a 
State  which  reduces  its  payments  made 
to  beneficiaries  pursuant  to  certain  State 
laws  (see  §  410.550) . 

(d)  Suspension.  A  suspension  of  a 
beneficiary’s  monthly  benefits  may  be  re¬ 
quired  when  the  Administration  has  in¬ 
formation  indicating  that  reductions  on 
account  of  the  miner’s  excess  earnings 
(based  on  criteria  in  section  203(b)  of 
the  Social  Security  Act,  42  U.S.C.  403(b) ) 
may  reasonably  be  expected. 

(e)  “Rounding”  of  benefit  amounts. 
Monthly  benefit  rates  are  payable  in  mul¬ 
tiples  of  10  cents.  Any  monthly  benefit 
rate  which,  after  all  applicable  computa¬ 
tions,  augmentations,  and/or  reductions 
is  not  a  multiple  of  10  cents,  is  increased 
to  the  next  higher  multiple  of  10  cents. 
Since  a  fraction  of  a  cent  is  not  a  mul¬ 
tiple  of  10  cents  a  benefit  rate  which  con¬ 
tains  such  a  fraction  in  the  third  decimal 
is  raised  to  the  next  higher  multiple  of 
10  cents. 

§  410.520  Reductions;  receipt  of  State 
benefit. 

(a)  As  used  in  this  section,  the  term 
“State  benefit”  means  a  payment  to  a 
beneficiary  made  on  account  of  any  dis¬ 
ability  of  the  miner  under  State  laws 
relating  to  workmen’s  compensation  (in¬ 
cluding  compensation  for  occupational 


disease),  unemployment  compensation, 
or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficiary 
for  a  month  are  reduced  (but  not  below 
zero)  by  an  amount  equal  to  any  pay¬ 
ments  of  State  benefits  received  by  such 
beneficiary  for  such  month. 

(c)  Where  a  State  benefit  is  paid  pe¬ 
riodically  but  not  monthly,  or  in  a  lump 
sum  as  a  commutation  of  or  a  substitute 
for  periodic  benefits,  the  reduction  under 
this  section  is  made  at  such  time  or  times 
and  in  such  amounts  as  the  Administra¬ 
tion  determines  will  approximate  as 
nearly  as  practicable  the  reduction  re¬ 
quired  under  paragraph  (b)  of  this  sec¬ 
tion.  In  making  such  a  determination,  a 
weekly  State  benefit  is  multiplied  by  4  Vi 
and  a  biweekly  benefit  is  multiplied  by 
2 Vi.  to  ascertain  the  monthly  equivalent 
for  reduction  purposes. 

(d)  Amounts  included  in  an  award  of 
a  State  benefit  which  are  specifically 
identifiable  as  being  for  medical  or  legal 
expenses  paid  or  incurred  by  the  bene¬ 
ficiary  in  connection  with  his  claim  for 
such  State  benefit  or  the  injury  or  occu¬ 
pational  disease  on  which  it  is  based,  are 
excluded  in  computing  the  reduction 
under  paragraph  (b)  of  this  section, 
unless  such  expenditures  were  directly 
reimbursed  by  the  beneficiary’s  State, 
employer,  or  employer’s  carrier. 

§  410.530  Reductions;  excess  earnings. 

Benefit  payments  to  a  miner  are  re¬ 
duced  by  an  amount  equal  to  the  deduc¬ 
tions  which  would  be  made  with  respect 
to  excess  earnings  under  the  provisions 
of  sections  203  (b),  (f),  (g),  (h),  (j), 
and  (1)  of  the  Social  Security  Act  (42 
U.S.C.  403  (b),  (f),  (g),  (h),  (j),  and 
(D),  as  if  such  benefit  payments  were 
benefits  payable  under  section  202  of  the 
Social  Security  Act  (42  U.S.C.  402). 

§  410.540  Reductions;  more  than  one 
reduction  event. 

If  a  reduction  for  receipt  of  State  bene¬ 
fits  (see  §  410.520)  and  a  reduction  on 
account  of  excess  earnings  (see  §  410.- 
530)  are  chargeable  to  the  same  month, 
the  benefit  for  such  month  is  first  re¬ 
duced  (but  not  below  zero)  by  the  amount 
of  the  State  benefits  (as  determined  in 
accordance  with  §  410.520(c) ),  and  the 
remainder  of  the  benefit  for  such  month, 
if  any,  is  then  reduced  (but  not  below 
zero)  by  the  amount  of  excess  earnings 
chargeable  to  such  month. 

§  410.550  Nonpayment  of  benefit*  to 
residents  of  certain  States. 

No  benefit  shall  be  paid  under  this 
part  to  the  residents  of  any  State  which, 
after  December  30,  1969,  reduces  the 
benefits  payable  to  persons  eligible  to  re¬ 
ceive  benefits  under  this  part,  under  its 
State  laws  which  are  applicable  to  its 
general  work  force  with  regard  to  work¬ 
men’s  compensation  (including  compen¬ 
sation  for  occupational  disease),  unem¬ 
ployment  compensation,  or  disability  in¬ 
surance  benefits  which  are  funded  in 
whole  or  in  part  out  of  employer  con¬ 
tributions. 

§  410.560  Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “overpayment”  includes  a  pay¬ 


ment  where  no  amount  is  payable  under 
part  B  of  title  IV  of  the  Act;  a  payment 
in  excess  of  the  amount  due  under  part 
B  of  title  IV  of  the  Act;  a  payment  result¬ 
ing  from  the  failure  to  reduce  benefits 
under  section  412(b)  of  the  Act  (see 
§§  410.520,  410.530) ;  a  payment  to  a  resi¬ 
dent  of  a  State  whose  residents  are  not 
eligible  for  payment  (see  §  410.550) ;  and 
a  payment  resulting  from  the  failure  to 
terminate  benefits  of  an  individual  no 
longer  entitled  thereto. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an  overpayment 
was  made  is,  at  the  time  of  a  determina¬ 
tion  of  such  overpayment,  entitled  to 
benefits,  or  at  any  time  thereafter  be¬ 
comes  so  entitled,  no  benefit  for  any 
month  is  payable  to  such  individual,  ex¬ 
cept  as  provided  in  paragraph  (c)  of  this 
section,  until  an  amount  equal  to  the 
amount  of  the  overpayment  has  been 
withheld  or  refunded. 

(c)  Adjustment  by  withholding  part 
of  a  monthly  benefit.  Adjustment  under 
paragraph  (b)  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinary  and 
necessary  living  expenses; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary’s  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish,  material  information;  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $10  a  month  and 
at  a  rate  which  would  not  extend  the 
period  of  adjustment  beyond  3  years  after 
the  initiation  of  the  adjustment  action. 

(d)  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b) 
of  this  section,  recovery  of  the  overpay¬ 
ment  shall  be  effected  through  repay¬ 
ment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withholding 
of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both. 

§  410.565  Collection  and  compromise 
of  claims  for  overpayment. 

(a)  General  effect  of  the  Federal 
Claims  Collection  Act  of  1966.  Claims  by 
the  Administration  against  an  individual 
for  recovery  of  overpayments  under  part 
B  of  title  IV  of  the  Act,  not  exceeeding 
the  sum  of  $20,000,  exclusive  of  interest, 
may  be  compromised,  or  collection  sus¬ 
pended  or  terminated  where  such  indi¬ 
vidual  or  his  estate  does  not  have  the 
present  or  prospective  ability  to  pay  the 
full  amount  of  the  claim  within  a  reason¬ 
able  time  (see  paragraph  (c)  of  this  sec¬ 
tion)  or  the  cost  of  collection  is  likely  to 
exceed  the  amount  of  recovery  (see  para¬ 
graph  (d)  of  this  section)  except  as 
provided  under  paragraph  (b)  of  this 
section. 

(b)  When  there  will  be  no  compro¬ 
mise,  suspension  or  termination  of  collec¬ 
tion  of  a  claim  for  overpayment — (1) 
Overpaid  individual  alive.  In  any  case 
where  the  overpaid  individual  is  alive. 
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a  claim  for  overpayment  will  not  be  com¬ 
promised,  nor  will  there  be  suspension 
or  termination  of  collection  of  the  claim 
by  the  Administration  if  there  is  an  in¬ 
dication  of  fraud,  the  filing  of  a  false 
claim,  or  misrepresentation  on  the  part  of 
such  individual  or  on  the  part  of  any 
other  party  having  an  interest  in  the 
claim. 

(2)  Overpaid  individual  deceased.  In 
any  case  where  the  overpaid  individual 
is  deceased  (i)  a  claim  for  overpayment 
in  excess  of  $5,000  will  not  be  compro¬ 
mised.  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Administration  if  there  is  an  indica¬ 
tion  of  fraud:  the  filing  of  a  false  claim, 
or  misrepresentation  on  the  part  of  such 
deceased  individual,  and  (ii)  a  claim  for 
overpayment  regardless  of  the  amount 
will  not  be  compromised,  nor  will  there 
be  suspension  or  termination  of  collection 
of  the  claim  by  the  Administration  if 
there  is  an  indication  that  any  person 
other  than  the  deceased  overpaid  indi¬ 
vidual  had  a  part  in  the  fraudu¬ 
lent  action  which  resulted  in  the 
overpayment. 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpayment 
under  part  B  of  title  IV  of  the  Act,  the 
Administration  will  consider  such  indi¬ 
vidual’s  age,  health,  present  and  po¬ 
tential  income  (including  inheritance 
prospects),  assets  (e.g.,  real  property, 
savings  account) ,  possible  concealment  or 
improper  transfer  of  assets,  and  assets 
or  income  of  such  individual  which  may 
be  available  in  enforced  collection  pro¬ 
ceedings.  The  Administration  will  also 
consider  exemptions  available  to  such 
individual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In  the 
event  the  overpaid  individual  is  deceased, 
the  Administration  will  consider  the 
available  assets  of  the  estate,  taking  into 
account  any  liens  or  superior  claims 
against  the  estate. 

(d)  Cost  of  collection  or  litigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  under  part 
B  of  title  IV  of  the  Act  would  not  justify 
enforced  collection  proceedings  for  the 
full  amount  of  the  claim  or  there  is 
doubt  concerning  the  Administration's 
ability  to  establish  its  claim  as  well  as 
the  time  which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  will  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  part  B 
of  title  IV  of  the  Act  shall  bear  a  reason¬ 
able  relationship  to  the  amount  which 
tan  be  recovered  by  enforced  collection 
proceedings  giving  due  consideration  to 
the  exemptions  available  to  the  overpaid 
individual  under  State  or  Federal  law 
and  the  time  which  such  collection  will 
take. 

(f)  Payment.  Payment  of  the  amount 
which  the  Administration  has  agreed  to 
accept  as  a  compromise  in  full  settle¬ 
ment  of  a  claim  for  recovery  of  an  over¬ 


payment  under  part  B  of  title  TV  of  the 
Act  must  be  made  within  the  time  and 
in  the  manner  set  by  the  Administration. 
A  claim  for  such  recovery  of  the  over¬ 
payment  shall  not  be  considered  com¬ 
promised  or  settled  until  the  full  pay¬ 
ment  of  the  compromised  amount  has 
been  made  within  the  time  and  manner 
set  by  the  Administration.  Failure  of  the 
overpaid  individual  or  his  estate  to  make 
such  payment  as  provided  shall  result 
in  reinstatement  of  the  full  amount  of 
the  overpayment  less  any  amounts  paid 
prior  to  such  default. 

§  410.570  Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “underpayment”  includes  a 
payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  are  payable. 

(b)  Underpaid  beneficiary  is  living.  If 
a  beneficiary  to  whom  an  underpayment 
is  due  is  living,  the  amount  of  such 
underpayment  will  be  paid  to  such 
beneficiary. 

(c)  Beneficiary  dies  before  adjustment 
of  underpayment.  If  a  beneficiary  to 
whom  an  underpayment  is  due  dies  be¬ 
fore  receiving  payment  or  negotiating  a 
check  or  checks  representing  such  pay¬ 
ment,  such  underpayment  will  be  dis¬ 
tributed  to  the  legal  representative  of 
the  estate  of  the  deceased  beneficiary  as 
defined  in  paragraph  (d)  of  this  section. 

(d)  Definition  of  legal  representative. 
The  term  “legal  representative,”  for  the 
purpose  of  qualifying  to  receive  an  un¬ 
derpayment,  generally  means  the  exec¬ 
utor  or  the  administrator  of  the  estate 
of  the  deceased  beneficiary.  However,  it 
may  also  include  an  individual,  institu¬ 
tion,  or  organization  acting  on  behalf  of 
an  unadministered  estate,  provided  the 
person  can  give  the  Administration  good 
acquittance  (as  defined  in  paragraph 

(e)  of  this  section).  The  following  per¬ 
sons  may  qualify  as  legal  representative 
for  purposes  of  this  section,  provided 
they  can  give  the  Administration  good 
acquittance: 

(1)  A  person  who  qualifies  under  a 
State's  “small  estate”  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who,  under  the  laws  and  cus¬ 
toms  of  that  country,  has  the  right  to 
receive  assets  of  the  estate;  or 

(3)  A  public  administrator;  or 

(4)  A  person  who  has  the  authority, 
under  applicable  law,  to  collect  the  as¬ 
sets  of  the  estate  of  the  deceased 
beneficiary. 

(e)  Definition  of  “good  acquittance." 
A  person  is  considered  to  give  the  Admin¬ 
istration  “good  acquittance”  when  pay¬ 
ment  to  that  person  will  release  the 
Administration  from  further  liability  for 
such  payment. 

§  410.580  Relation  to  provision*  for  re¬ 
ductions  br  increases. 

The  amount  of  an  overpayment  or  un¬ 
derpayment  is  the  difference  between  the 
amount  actually  paid  to  the  beneficiary 
and  the  amount  of  the  payment  to  which 
the  beneficiary  was  actually  entitled. 
Such  overpayment  or  underpayment,  for 


example,  would  be  equal  to  the  differ¬ 
ence  between  the  amount  of  a  benefit 
in  fact  paid  to  the  beneficiary  and  the 
amount  of  such  benefit  as  reduced  under 
section  412(b)  of  the  Act,  as  increased 
pursuant  to  section  412(a)(1),  or  as 
augmented  under  section  412(a)(3),  of 
the  Act.  In  effecting  an  adjustment  with 
respect  to  an  overpayment,  no  amount 
can  be  considered  as  having  been  with¬ 
held  from  a  particular  benefit  which  is 
in  excess  of  the  amount  of  such  bene¬ 
fit  as  so  reduced.  Overpayments  and  un¬ 
derpayments  simultaneously  outstanding 
on  account  of  the  same  beneficiary  are 
first  adjusted  against  one  another  before 
adjustment  pursuant  to  the  other  pro¬ 
visions  of  this  subpart. 
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RULES  AND  REGULATIONS 

Subpart  F — Determinations  of  Dis¬ 
ability,  Other  Determinations,  Ad¬ 
ministrative  Review,  Finality  of  De¬ 
cisions,  and  Representation  of 
Parties 

§  410.601  Determinations  of  disability. 

(a)  By  State  agencies.  In  any  State 
which  has  entered  into  an  agreement 
with  the  Secretary  providing  therefor, 
determinations  as  to  whether  a  miner  is 
under  a  total  disability  (as  defined  in 
§  410.402)  due  to  pneumoconiosis  (as  de¬ 
fined  in  §  410.1 10(o) ),  as  to  the  date 
total  disability  began,  and  as  to  the  date 
total  disability  ceases,  shall  be  made  by 
the  State  agency  or  agencies  designated 
in  such  agreement  on  behalf  of  the  Sec¬ 
retary  with  respect  to  all  individuals  ui 
such  State,  or  with  respect  to  such  class 
or  classes  of  individuals  in  the  State  as 
may  be  designated  in  the  agreement. 

(b)  By  the  Administration.  Deter¬ 
minations  as  to  whether  a  miner  is  under 
a  total  disability  (as  defined  in  §  410.402) , 
due  to  pneumoconiosis  (as  defined  in 
§410.110(o)),  as  to  the  date  the  total 
disability  began,  and  as  to  the  date  total 
disability  ceases,  shall  be  made  by  the 
Administration  on  behalf  of  the  Secre¬ 
tary  with  respect  to  individuals  in  any 
State  which  has  not  entered  into  an 
agreement  to  make  such  determinations, 
or  with  respect  to  any  class  or  classes  of 
individuals  to  which  such  an  agreement 
is  not  applicable,  or  with  respect  to  any 
individuals  outside  the  United  States.  In 
addition,  all  other  determinations  as  to 
entitlement  to  and  the  amounts  of  bene¬ 
fits  shall  be  made  by  the  Administration 
on  behalf  of  the  Secretary. 

(c)  Review  by  Administration  of  State 
agency  determinations.  The  Administra¬ 
tion  may  review  a  determination  made  by 
a  State  agency  that  a  miner  is  under  a 
total  disability  and,  as  a  result  of  such 
review,  may  determine  that  such  indi¬ 
vidual  is  not  under  a  total  disability,  or 
that  the  total  disability  began  on  a  date 
later  than  that  determined  by  the  State 
agency,  or  that  the  total  disability  ceased 
on  a  date  earlier  than  that  determined 
by  the  State  agency. 

(d)  Initial  determinations  as  to  en¬ 
titlement  or  termination  of  entitlement. 
After  any  determination  as  to  whether  an 
individual  is  under  a  total  disability  or 
has  ceased  to  be  under  a  total  disability, 
the  Administration  shall  make  an  initial 
determination  (see  §  410.610)  with  re¬ 
spect  to  entitlement  to  benefits. 

§410.610  Administrative  action-  that 
are  initial  determinations. 

(a)  Entitlement  to  benefits.  The  Ad¬ 
ministration,  subject  to  the  limitations 
of  a  Federal-State  agreement  pursuant  to 
section  413(b)  of  the  Act  (see  §410.601 
(a)),  shall  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  with  respect  to 
entitlement  to  benefits  of  any  individual 
who  has  filed  a  claim  for  benefits.  The 
determination  shall  include  the  amount, 
if  any,  to  which  the  individual  is  entitled 
and,  where  applicable,  such  amount  as 
reduced  (see  §410.515),  augmented  or 
otherwise  increased  (see  §  410.510). 
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(b)  Modification  of  the  amount  of 
benefits.  The  Administration  shall,  under 
the  circumstances  hereafter  stated  in  this 
paragraph,  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  as  to  whether: 

(1)  There  should  be  a  reduction  under 
section  412(b)  of  the  Act,  and  if  a  reduc¬ 
tion  is  to  be  made,  the  amount  thereof 
(see  §  410.515(a) ) ;  or 

(2)  There  has  been  an  overpayment 
(see  §  410.560)  or  an  underpayment  (see 
§  410.570)  of  benefits  and,  if  so,  the 
amount  thereof,  and  the  adjustment  to  be 
made  by  increasing  or  decreasing  the 
monthly  benefits  to  which  a  beneficiary 
is  entitled  (see  §  410.515(b)),  and,  in  the 
case  of  an  underpayment  due  a  deceased 
beneficiary,  the  legal  representative  (if 
any)  to  whom  the  underpayment  should 
be  paid. 

(c)  Termination  of  benefits.  The  Ad¬ 
ministration,  subject  to  the  limitations 
of  a  Federal-State  agreement  pursuant 
to  section  413(b)  of  the  Act  (see  §  410.601 
(a) ),  shall,  with  respect  to  a  beneficiary 
who  has  been  determined  to  be  entitled 
to  benefits,  make  findings,  setting  forth 
the  pertinent  facts  and  conclusions,  and 
an  initial  determination  as  to  whether, 
under  the  applicable  provisions  of  part 
B  of  title  IV  of  the  Act,  such  beneficiary’s 
entitlement  to  benefits  has  ended  and,  if 
so,  the  effective  date  of  such  termination. 

(d)  Reinstatement  of  benefits.  The 
Administration  shall,  with  respect  to  a 
beneficiary  whose  benefits  have  been 
determined  to  have  ended  under  para¬ 
graph  (c)  of  this  section,  make  findings, 
setting  forth  the  pertinent  facts  and  con¬ 
clusions,  and  an  initial  determination  as 
to  whether  the  individual  is  entitled  to  a 
reinstatement  of  benefits  thus  ended,  and 
if  so,  the  effective  date  of  such  rein¬ 
statement.  Such  findings  of  fact  and 
determination  shall  be  made  whenever  a 
party  makes  a  written  request  for  rein¬ 
statement  or  whenever  evidence  is  re¬ 
ceived  which  justifies  such  reinstatement 
(see  for  example  §§  410.671-410.673). 

(e)  Augmentation  of  benefits.  The  Ad¬ 
ministration  shall  make  findings,  setting 
forth  the  pertinent  facts  and  conclusions, 
and  an  initial  determination,  as  to 
whether  a  beneficiary  has  or  continues  to 
have  dependents  who,  at  the  appropriate 
time,  qualify  under  the  relationship, 
dependency,  and  other  applicable  re¬ 
quirements  of  Subpart  C  of  this  part,  for 
purposes  of  entitling  such  beneficiary  to 
an  augmentation  of  his  benefits  pursuant 
to  §  410.510(b). 

(f)  Other  increases  in  benefit  amounts. 
The  Administration  shall  make  findings, 
setting  forth  the  pertinent  facts  and  con¬ 
clusions,  and  an  initial  determination,  as 
to  whether  a  beneficiary  is  entitled  to  an 
Increase  in  benefits  (other  than  an  aug¬ 
mentation)  pursuant  to  section  412(a) 
of  the  Act. 

(g)  Applicant’s  failure  to  submit  evi¬ 
dence.  If  an  individual  fails  to  submit 
in  support  of  his  claim  for  benefits  or 
request  for  augmentation  or  other  in¬ 
crease  of  benefits,  such  evidence  as  may 
be  requested  by  the  Administration  pur¬ 
suant  to  §  410.240  or  any  provision  of 
the  Act,  the  Administration  may  make 
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an  initial  determination  disallowing  the 
individual’s  claim  or  his  request  for  such 
augmentation  or  other  increase.  The 
initial  determination,  however,  shall 
specify  the  conditions  of  entitlement  to 
benefits  or  to  an  augmentation  or  other 
increase  of  benefits  that  the  individual 
has  failed  to  satisfy  because  of  his  failure 
to  submit  the  requested  evidence  (see 
§  410.240). 

(h)  Failure  to  file  or  prosecute  claim 
under  applicable  State  workmen’s  com¬ 
pensation  law.  The  Administration  shall 
make  findings,  setting  forth  the  perti¬ 
nent  facts  and  conclusions,  and  an  initial 
determination,  as  to  whether  an  individ¬ 
ual  has  failed  to  file  or  to  prosecute  a 
claim  under  the  applicable  State  work¬ 
men’s  compensation  law  pursuant  to 
§  410.215. 

(i)  Withdrawal  of  claim  or  cancella¬ 
tion  of  withdrawal  request.  When  a  re¬ 
quest  for  withdrawal  of  a  claim,  or  a 
request  for  cancellation  of  a  “request 
for  withdrawal”  of  a  claim,  is  denied  by 
the  Administration,  the  Administration 
shall  make  findings  setting  forth  the 
pertinent  facts  and  conclusions  and  an 
initial  determination  of  denial. 

(j)  Request  for  reimbursement  for 
medical  expenses — amount  in  contro¬ 
versy  $100  or  more.  The  Administration 
shall,  with  respect  to  a  claimant  who 
requests  reimbursement  for  medical  ex¬ 
penses  (see  §  410.240(h) ),  make  findings, 
setting  forth  the  pertinent  facts  and  con¬ 
clusions  and,  where  the  amount  in  con¬ 
troversy  is  $100  or  more,  an  initial 
determination  as  to  whether  and  the  ex¬ 
tent  to  which  the  expenses  for  which  the 
reimbursement  request  is  made  are  med¬ 
ical  expenses  reasonably  incurred  by  the 
claimant  in  establishing  his  claim.  (Also 
see  §  410.615(e).) 

§  410.615  Administrative  actions  that 
are  not  initial  determinations. 

Administrative  actions  which  shall  not 
be  considered  initial  determinations,  but 
which  may  receive  administrative  review 
include,  but  are  not  limited  to,  the 
following : 

(a)  The  suspension  of  benefits  pur¬ 
suant  to  the  criteria  in  section  203(h)  (3) 
of  the  Social  Security  Act  (42  U.S.C. 
403(h)(3)),  pending  investigation  and 
determination  of  any  factual  issue  as  to 
the  applicability  of  a  reduction  under 
section  412(b)  of  the  Act  equivalent  to 
the  amount  of  a  deduction  because  of 
excess  earnings  under  section  203(b)  of 
the  Social  Security  Act  (42  U.S.C.  403 

(b))  (see  §§  410.515(d)  and  410.530). 

(b)  The  withholding  by  the  Adminis¬ 
tration  in  any  month,  for  the  purpose 
of  recovering  an  overpayment,  of  less 
than  the  full  amount  of  benefits  other¬ 
wise  payable  in  that  month  (see 
§  410.560(c)). 

(c)  The  disqualification  or  suspension 
of  an  individual  from  acting  as  a  repre¬ 
sentative  in  a  proceeding  before  the  Ad¬ 
ministration  (see  §  410.687  et  seq.) . 

(d)  The  determination  by  the  Admin¬ 
istration  under  the  authority  of  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
951-953)  not  to  compromise  a  claim  for 
overpayment  under  part  B  of  title  IV  of 


the  Act,  or  not  to  suspend  or  terminate 
collection  of  such  a  claim,  or  the  deter¬ 
mination  to  compromise  such  a  claim, 
including  the  compromise  amount  and 
the  time  and  manner  of  payment  (see 
§  410.565). 

(e)  Where  the  amount  in  controversy 
is  less  than  $100,  the  denial  of  a  request 
for  reimbursement  of  medical  expenses 
(see  §  410.240(h))  which  are  claimed  to 
have  been  incurred  by  the  claimant  in 
establishing  his  claim  for  benefits, 
or  the  approval  of  such  request  for 
reimbursement  in  an  amount  less 
than  the  amount  requested.  (Also  see 
§  410.610<  j ) .) 

§  110.620  Notice  of  initial  determina¬ 
tion. 

Written  notice  of  an  initial  determina¬ 
tion  shall  be  mailed  to  the  party  to  the 
determination  at  his  last  known  address, 
except  that  no  such  notice  shall  be  re¬ 
quired  in  the  case  of  a  determination  that 
a  party’s  entitlement  to  benefits  has 
ended  because  of  such  party’s  death  (see 
5  410.610(c)).  If  the  initial  determina¬ 
tion  disallows,  in  whole  or  in  part,  the 
claim  of  a  party,  or  if  the  initial  deter¬ 
mination  is  to  the  effect  that  a  party’s 
entitlement  to  benefits  has  ended,  or  that 
a  reduction  or  adjustment  is  to  be  made 
in  benefits,  the  notice  of  the  determina¬ 
tion  sent  to  the  party  shall  state  the  basis 
for  the  determination.  Such  notice  shall 
also  inform  the  party  of  the  right  to 
reconsideration  (see  §  410.623)  unless 
such  determination  is  to  the  effect  that 
a  reduction  or  a  termination  is  to  be 
made  and  such  determination  is  based 
only  upon  facts  reported  to  the  Adminis¬ 
tration  by  the  party  to  the  determination. 
Notice  of  termination  because  of  cessa¬ 
tion  of  disability  shall  inform  the  party 
to  the  determination  of  the  right  to  re¬ 
consideration  in  all  cases. 

§110.621  Effect  of  initial  determina¬ 
tion. 

The  initial  determination  shall  be  final 
and  binding  upon  the  party  or  parties  to 
such  determination  unless  it  is  recon¬ 
sidered  in  accordance  with  §§  410.623- 
410.629,  or  it  is  revised  in  accordance 
with  §  410.671. 

§  410.622  Reconsideration  ami  hearing. 

Any  party  who  is  dissatisfied  with  an 
initial  determination  may  request  that 
the  Administration  reconsider  such  de¬ 
termination,  as  provided  in  §  410.623.  If 
a  request  for  reconsideration  is  filed,  such 
action  shall  not  constitute  a  waiver  of  the 
right  to  a  hearing  subsequent  to  such 
reconsideration  if  the  party  requesting 
such  reconsideration  is  dissatisfied  with 
the  determination  of  the  Administration 
made  on  such  reconsideration;  and  a  re¬ 
quest  for  a  hearing  may  thereafter  be 
filed,  as  is  provided  in  §  410.630. 

§410.623  Reconsideration :  right  to  re¬ 
consideration. 

The  Administration  shall  reconsider  an 
initial  determination  if  a  written  re¬ 
quest  for  reconsideration  is  filed,  as  pro¬ 
vided  in  §  410.624,  by  or  for  the  party  to 
the  initial  determination  (see  §  410.610). 
The  Administration  shall  also  reconsider 


an  initial  determination  if  a  written  re¬ 
quest  for  reconsideration  is  filed,  as  pro¬ 
vided  in  §  410.624,  by  an  individual  as  a 
widow  or  representative  of  a  decedent’s 
estate,  who  makes  a  showing  in  writing 
that  his  or  her  rights  with  respect  to 
benefits,  may  be  prejudiced  by  such 
determination. 

§  410.624  Time  and  place  of  filing 
request. 

The  request  for  reconsideration  shall 
be  made  in  writing  and  filed  at  an  office 
of  the  Administration  within  6  months 
from  the  date  of  mailing  notice  of  the 
initial  determination,  unless  such  time 
is  extended  as  provided  in  §  410.668. 

§  1 10.623  Parties  to  the  reconsideration. 

The  parties  to  the  reconsideration  shall 
be  the  person  who  was  the  party  to  the 
initial  determination  (see  §  410.610)  and 
any  other  person  referred  to  in  §  410.623 
upon  whose  request  the  initial  determi¬ 
nation  is  reconsidered. 

§  410.626  Notice  of  reconsideration. 

If  the  request  for  reconsideration  is 
filed  by  a  person  other  than  the  party  to 
the  initial  determination,  the  Adminis¬ 
tration  shall,  before  such  reconsidera¬ 
tion,  mail  a  written  notice  to  such  party 
at  his  last  known  address,  informing 
him  that  the  initial  determination  is 
being  reconsidered.  In  addition,  the  Ad¬ 
ministration  shall  give  such  party  a  rea¬ 
sonable  opportunity  to  present  such 
evidence  and  contentions  as  to  fact  or 
law  as  he  may  desire  relative  to  the 
determination. 

§  410.627  Reconsidered  dclermiii'ilion. 

When  a  request  for  reconsideration  has 
been  filed,  as  provided  in  §§  410.623  and 
410.624,  the  Administration  or  the  State 
agency,  as  appropriate  (see  §410.601), 
shall  reconsider  the  determination  with 
respect  to  disability  or  the  initial  deter¬ 
mination  in  question  and  the  findings 
upon  which  it  was  based;  and  upon  the 
basis  of  the  evidence  considered  in  con¬ 
nection  with  the  initial  determination 
and  whatever  other  evidence  is  submitted 
by  the  parties  or  is  otherwise  obtained, 
the  Administration  shall  make  a  recon¬ 
sidered  determination  affirming  or  revis¬ 
ing,  in  whole  or  in  part,  the  findings  and 
determination  in  question. 

§  410.628  Notice  of  reconsidered  deter¬ 
mination. 

Written  notice  of  the  reconsidered  de¬ 
termination  shall  be  mailed  to  the  parties 
at  their  last  known  addresses.  The  re¬ 
considered  determination  shall  state  the 
basis  therefor  and  inform  the  parties  of 
their  right  to  a  hearing  (see  §  410.630). 

§  410.620  Effect  of  reconsidered  deter¬ 
mination. 

The  reconsidered  determination  shall 
be  final  and  binding  upon  all  parties  to 
the  reconsideration  unless  a  hearing  is 
requested  in  accordance  with  §  410.631 
and  a  decision  rendered  or  unless  such 
determination  is  revised  in  accordance 
with  §  410.671. 
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§  410.630  Hearing;  riglil  to  hearing. 

An  individual  has  a  right  to  a  hearing 
about  any  matter  designated  in  5  410.610, 
if: 

(a)  An  initial  determination  and  a 
reconsideration  of  the  initial  determina¬ 
tion  have  been  made  by  the  Administra¬ 
tion;  and 

(b)  The  individual  is  a  party  referred 
to  in  §  410.632  or  §  410.633;  and 

(c)  The  individual  has  filed  a  written 
request  for  a  hearing  under  the  provi¬ 
sions  described  in  §  410.631. 

§  410.631  Time  and  place  of  filing 
request. 

The  request  for  hearing  shall  be  made 
in  writing  and  filed  at  an  office  of  the 
Administration  or  with  a  hearing  ex¬ 
aminer,  or  the  Appeals  Council.  Except 
where  the  time  is  extended  as  provided 
in  §  410.669,  the  request  for  hearing  must 
be  filed: 

(a)  Within  6  months  after  the  date  of 
mailing  notice  of  the  reconsidered  de¬ 
termination  to  such  individual;  or 

(b)  Where  an  effective  date  (not  more 
than  30  days  later  than  the  date  of 
mailing)  is  expressly  indicated  in  such 
notice,  within  6  months  after  such  effec¬ 
tive  date. 

§  410.632  Parlies  to  a  hearing. 

The  parties  to  a  hearing  shall  be  the 
person  or  persons  who  were  parties  to 
the  initial  determination  in  question  and 
the  reconsideration.  Any  other  individual 
may  be  made  a  party  if  such  individual’s 
rights  with  respect  to  benefits  may  be 
prejudiced  by  the  decision,  upon  notice 
given  to  him  by  the  hearing  examiner 
to  appear  at  the  hearing  or  otherwise 
present  such  evidence  and  contentions  as 
to  fact  or  law  as  he  may  desire  in  support 
of  his  interest. 

§  410.633  Additional  parties  to  the 
hearing. 

The  following  individuals,  in  addition 
to  those  named  in  §  410.632,  may  also  be 
parties  to  the  hearing.  A  widow  or  rep¬ 
resentative  of  a  decedent’s  estate,  who 
makes  a  showing  in  writing  that  such 
individual’s  rights  with  respect  to  bene¬ 
fits  may  be  prejudiced  by  any  decision 
that  may  be  made,  may  be  a  party  to 
the  hearing. 

§  410.634  Hearing  examiner. 

The  hearing  provided  for  in  this  Sub¬ 
part  F  shall,  except  as  herein  provided, 
be  conducted  by  a  hearing  examiner  des¬ 
ignated  by  the  Director  of  the  Bureau 
of  Hearings  and  Appeals  of  the  Admin¬ 
istration  or  his  delegate.  In  an  appro¬ 
priate  case,  the  Director  may  designate 
another  hearing  examiner  or  a  member 
or  members  of  the  Appeals  Council  to 
conduct  a  hearing,  in  which  case  the 
provisions  of  this  Subpart  F  governing 
the  conduct  of  a  hearing  by  a  hearing 
examiner  shall  be  applicable  thereto. 

§  410.633  Disqualification  of  hearing 
examiner. 

No  hearing  examiner  shall  conduct  a 
hearing  in  a  case  in  which  he  Is  prej¬ 
udiced  or  partial  with  respect  to  any 
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party,  or  where  he  has  any  interest  in  the 
matter  pending  for  decision  before  him. 
Notice  of  any  objection  which  a  party 
may  have  to  the  hearing  examiner  who 
will  conduct  the  hearing,  shall  be  made 
by  such  party  at  his  earliest  opportunity. 
The  hearing  examiner  shall  consider 
such  objection  and  shall,  in  his  discre¬ 
tion,  either  proceed  with  the  hearing  or 
withdraw.  If  the  hearing  examiner  with¬ 
draws,  another  hearing  examiner  shall 
be  designated  by  the  Director  of  the 
Bureau  of  Hearings  and  Appeals  of  the 
Administration  or  his  delegate  to  con¬ 
duct  the  hearing.  If  the  hearing  exam¬ 
iner  does  not  withdraw,  the  objecting 
party  may,  after  the  hearing,  present  his 
objections  to  the  Appeals  Council,  as 
provided  in  88  410.660-410.664  as  reasons 
why  the  hearing  eaxminer’s  decision 
should  be  revised  or  a  new  hearing  held 
before  another  hearing  examiner. 

§  410.636  Time  and  place  of  hearing. 

The  hearing  examiner  shall  fix  a  time 
and  place  for  the  hearing,  written  notice 
of  which,  unless  waived  by  a  party,  not 
less  than  10  days  prior  to  such  time,  shall 
be  mailed  to  the  parties  at  their  last 
known  addresses,  or  given  to  them  by 
personal  service.  Written  notice  of  the  ob¬ 
jections  of  any  party  to  the  time  and 
place  fixed  for  a  hearing  shall  be  filed  by 
the  objecting  party  with  the  hearing 
examiner  at  the  earliest  practicable  op¬ 
portunity.  The  notice  shall  state  the  rea¬ 
sons  for  the  party’s  objection  and  his 
choice  as  to  the  time  and  place  for  the 
hearing.  The  hearing  examiner  may,  for 
good  cause,  fix  a  new  time  and/or  place 
for  the  hearing. 

§  410.637  Hearing  on  new  issues. 

At  any  time  after  a  request  for  hearing 
has  been  made,  as  provided  in  8  410.631, 
but  prior  to  the  mailing  of  notice  of  the 
decision,  the  hearing  examiner  may,  in 
his  discretion,  either  on  the  application 
of  a  party  or  his  own  motion,  in  addition 
to  the  matters  brought  before  him  by  the 
request  for  hearing,  give  notice  that  he 
will  also  consider  any  specified  new  issue 
(see  8  410.610)  whether  pertinent  to  the 
same  or  a  related  matter,  and  whether 
arising  subsequent  to  the  request  for 
hearing,  which  may  affect  the  rights  of 
such  party  to  benefits  under  this  part 
even  though  the  Administration  has  not 
made  an  initial  and  reconsidered  deter¬ 
mination  with  respect  to  such  new  issue : 
Provided,  That  notice  of  the  time  and 
place  of  the  hearing  on  any  new  issue 
shall,  unless  waived,  be  given  to  the  par¬ 
ties  within  the  time  and  manner  specified 
in  §  410.636:  And  provided  further.  That 
the  determination  involved  is  not  one 
within  the  jurisdiction  of  a  State  agency 
under  a  Federal-State  agreement  entered 
into  pursuant  to  section  413(b)  of  the 
Act.  Upon  the  giving  of  such  notice,  the 
hearing  examiner  shall,  except  as  other¬ 
wise  provided,  proceed  to  hearing  on 
such  new  issue  in  the  same  manner  as  he 
would  on  an  issue  on  which  an  initial  and 
reconsidered  determination  has  been 
made  by  the  Administration  and  a  hear¬ 
ing  requested  with  respect  thereto  by  a 
party  entitled  to  such  hearing. 
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§  410.638  Change  of  lime  and  place  for 
hearing. 

The  hearing  examiner  may  change  the 
time  and  place  for  the  hearing,  either  on 
his  own  motion  or  for  good  cause  shown 
by  a  party.  The  hearing  examiner  may 
adjourn  or  postpone  the  hearing,  or  he 
may  reopen  the  hearing  for  the  receipt 
of  additional  evidence  at  any  time  prior 
to  the  mailing  of  notice  to  the  party  of 
the  decision  in  the  case.  Reasonable 
notice  shall  be  given  to  the  parties  of  any 
change  in  the  time  or  place  of  hearing 
or  of  an  adjournment  or  a  reopening  of 
the  hearing. 

§  110.6.0  Conduct  of  licniing. 

Hearings  shall  be  onen  to  the  parties 

and  to  such  other  persons  as  the  hearing 
examiner  deems  necessary  and  proper. 
The  hearing  examiner  shall  inquire  fully 
into  the  matters  at  issue  and  shall  re¬ 
ceive  in  evidence  the  testimony  of  wit¬ 
nesses  and  any  documents  which  are  rele¬ 
vant  and  material  to  such  matters.  If 
the  hearing  examiner  believes  that  there 
is  relevant  and  material  evidence  avail¬ 
able  which  has  not  been  presented  at  the 
hearing,  the  hearing  examiner  may  ad¬ 
journ  the  hearing  or,  at  any  time  prior 
to  the  mailing  of  notice  of  the  decision, 
reopen  the  hearing  for  the  receipt  of 
such  evidence.  The  order  in  which  evi¬ 
dence  and  allegations  shall  be  presented 
and  the  procedure  at  the  hearing  gen¬ 
erally,  except  as  these  regulations  other¬ 
wise  expressly  provide,  shall  be  in  the 
discretion  of  the  hearing  examiner  and 
of  such  nature  as  to  afford  the  parties 
a  reasonable  opportunity  for  a  fair 
hearing. 

§110.611  Evidence. 

Evidence  may  be  received  at  the  hear¬ 
ing  even  though  inadmissible  under  rules 
of  evidence  applicable  to  court  proce¬ 
dures. 

§410.612  Witnesses. 

Witnesses  at  the  hearing  shall  testify 
under  oath  or  affirmation  or  as  directed 
by  the  hearing  examiner,  unless  they  are 
excused  by  the  hearing  examiner  for 
cause.  The  hearing  examiner  may  ex¬ 
amine  the  witnesses  and  shall  allow  the 
parties  or  their  representatives  to  do 
so.  If  the  hearing  examiner  conducts 
the  examination  of  a  witness,  he  may 
allow  the  parties  to  suggest  matters  as  to 
which  they  desire  the  witness  to  be  ques¬ 
tioned,  and  the  hearing  examiner  shall 
question  the  witness  with  respect  to  such 
matters  if  they  are  relevant  and  material 
to  any  issue  pending  for  decision  before 
him. 

§  110.613  Oral  nrgtimrit!  an  I  v.rill<:i 
allegations. 

The  parties,  upon  their  request,  shall 
be  allowed  a  reasonable  time  for  the  pres¬ 
entation  of  oral  argument  or  for  the  filing 
of  briefs  or  other  written  statements  of 
allegations  as  to  facts  or  law.  Where 
there  is  more  than  one  party  to  the  hear¬ 
ing,  copies  of  any  brief  or  other  written 
statement  shall  be  filed  in  sufficient  num¬ 
ber  that  they  may  be  made  available  to 
any  party. 
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§  110.644  Record  of  heat  inc. 

A  complete  record  of  the  proceedings 
at  the  hearing  shall  be  made.  The  record 
shall  be  transcribed  in  any  case  which 
is  certified  to  the  Appeals  Council  with¬ 
out  decision  by  the  hearing  examiner 
(see  §§  410.654  and  410.657  to  410.659  in¬ 
clusive),  in  any  case  where  a  civil  action 
is  commenced  against  the  Secretary  (see 
§  410.666),  or  in  any  other  case  when 
directed  by  the  hearing  examiner  or  the 
Appeals  Council. 

§  110.615  Joint  hearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially  sim¬ 
ilar  evidence  is  relevant  and  material  to 
the  matters  in  issue  at  each  such  hearing, 
the  hearing  examiner  may  fix  the  same 
time  and  place  for  each  hearing  and  con¬ 
duct  all  such  hearings  jointly.  Where 
joint  hearings  are  held,  a  single  record  of 
the  proceedings  shall  be  made  and  the 
evidence  introduced  in  one  case  may  be 
considered  as  introduced  in  the  others, 
and  a  separate  or  joint  decision  shall  be 
made,  as  appropriate. 

§  110.616  Consolidated  issues. 

When  one  or  more  additional  issues  are 
raised  by  the  hearing  examiner  pursuant 
to  §  410.637,  such  issues  may,  in  the  dis¬ 
cretion  of  the  hearing  examiner,  be  con¬ 
solidated  for  hearing  and  decision  with 
other  issues  pending  before  him  upon 
the  same  request  for  a  hearing,  whether 
or  not  the  same  or  substantially  similar 
evidence  is  relevant  and  material  to  the 
matters  in  issue.  A  single  decision  may  be 
made  upon  all  such  issues. 

§  410.617  Waiver  of  right  Jo  appear  and 
present  evidence. 

If  all  parties  waive  their  right  to  ap¬ 
pear  before  the  hearing  examiner  and 
present  evidence  and  contentions  per¬ 
sonally  or  by  representative,  it  shall  not 
be  necessary  for  the  hearing  examiner 
to  give  notice  of  and  conduct  an  oral 
hearing  as  provided  in  §§  410.636  to 
410.646,  inclusive.  A  waiver  of  the  right 
to  appear  and  present  evidence  and  al¬ 
legations  as  to  facts  and  law  shall  be 
made  in  writing  and  filed  with  the  hear¬ 
ing  examiner.  Such  waiver  may  be  with¬ 
drawn  by  a  party  at  any  time  prior  to 
the  mailing  of  notice  of  the  decision  in 
the  case.  Even  though  all  of  the  parties 
have  filed  a  waiver  of  the  right  to  appear 
and  present  evidence  and  contentions  at 
a  hearing  before  the  hearing  examiner, 
the  hearing  examiner  may,  nevertheless, 
give  notice  of  a  time  and  place  and  con¬ 
duct  a  hearing  as  provided  in  §§  410.636 
to  410.646,  inclusive,  if  he  believes  that 
the  personal  appearance  and  testimony 
of  the  party  or  parties  would  assist  him 
to  ascertain  the  facts  in  issue  in  the 
case.  Where  such  a  waiver  has  been  filed 
by  all  parties,  and  they  do  not  appear 
before  the  hearing  examiner  personally 
or  by  representative,  the  hearing  exam¬ 
iner  shall  make  a  record  of  the  relevant 
written  evidence,  including  applications, 
written  statements,  certificates,  affida¬ 
vits,  reports,  and  other  documents  which 
were  considered  in  connection  with  the 
initial  determination  and  reconsidera- 
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tion,  and  whatever  additional  relevant 
and  material  evidence  the  party  or  par¬ 
ties  may  present  in  writing  for  consider¬ 
ation  by  the  hearing  examiner.  Such 
documents  shall  be  considered  as  all  of 
the  evidence  in  the  case  and  the  deci¬ 
sion,  as  provided  for  in  §  410.654,  shall 
be  based  on  them. 

§  410.618  Dismissal  of  request  for  hear¬ 
ing;  by  application  of  party. 

With  the  approval  of  the  hearing  ex¬ 
aminer  at  any  time  prior  to  the  mailing 
of  notice  of  the  decision,  a  request  for  a 
hearing  may  be  withdrawn  or  dismissed 
upon  the  application  of  the  party  or 
parties  filing  the  request  for  such  hear¬ 
ing.  A  party  may  request  a  dismissal  by 
filing  a  written  notice  of  such  request 
with  the  hearing  examiner  or  orally 
stating  such  request  at  the  hearing. 

§  110.619  Dismissal  by  abandonment  of 
party. 

With  the  approval  of  the  hearing  ex¬ 
aminer,  a  request  for  hearing  may  also 
be  dismissed  upon  its  abandonment  by 
the  party  or  parties  who  filed  it.  A  party 
shall  be  deemed  to  have  abandoned  a  re¬ 
quest  for  hearing  if  neither  the  party 
nor  his  representative  appears  at  the 
time  and  place  fixed  for  the  hearing  and 
either  <a>  prior  to  the  time  for  hearing 
such  party  does  not  show  good  cause 
as  to  why  neither  he  nor  his  representa¬ 
tive  can  appear  or  <b)  within  10  days 
after  the  mailing  of  a  notice  to  him  by 
the  hearing  examiner  to  show  cause, 
such  party  does  not  show  good  cause  for 
such  failure  to  appear  and  failure  to  no¬ 
tify  the  hearing  examiner  prior  to  the 
time  fixed  for  hearing  that  he  cannot 
appear. 

§  110.650  Dismissal  for  cause. 

The  hearing  examiner  may,  on  his 
own  motion,  dismiss  a  hearing  request, 
either  entirely  or  as  to  any  stated 
issue,  under  any  of  the  following 
circumstances: 

(a)  Res  judicata.  Where  there  has 
been  a  previous  determination  or  deci¬ 
sion  by  the  Secretary  with  respect  to  the 
rights  of  the  same  party  on  the  same 
facts  pertinent  to  the  same  issue  or  is¬ 
sues  which  has  become  final  either  by 
judicial  affirmance  or,  without  judicial 
consideration,  upon  the  claimant’s  fail¬ 
ure  timely  to  request  reconsideration, 
hearing,  or  review,  or  to  commence  a 
civil  action  with  respect  to  such  deter¬ 
mination  or  decision  (see  §§  410.624, 
410.631,  410.661,  and  410.666). 

(b)  No  right  to  hearing.  Where  the 
party  requesting  a  hearing  is  not  a  proper 
party  under  §  410.632  or  §  410.633  or  does 
not  otherwise  have  a  right  to  a  hearing 
under  §  410.630. 

(c)  Hearing  request  not  timely  filed. 
Where  the  party  has  failed  to  file  a  hear¬ 
ing  request  timely  pursuant  to  §  410.631 
and  the  time  for  filing  such  request  has 
not  been  extended  as  provided  in 
§  410.669. 

(d)  Death  of  party.  Where  the  party 
who  filed  the  hearing  request  dies  and 
there  is  no  information  before  the  hear¬ 
ing  examiner  or  the  Administration 


showing  that  an  individual  who  is  not  a 
party  may  be  prejudiced  by  the  Adminis¬ 
tration’s  determination  which  is  the 
subject  of  the  request  for  hearing:  Pro¬ 
vided,  That  if,  within  6  months  from  the 
date  of  mailing  notice  of  the  Adminis¬ 
tration’s  reconsidered  determination  to 
the  original  party  or  within  3  months 
from  the  date  notice  of  such  dismissal  is 
mailed  to  the  original  party  at  his  last 
known  address,  whichever  is  later,  any 
such  other  individual  states  in  writing 
that  he  desires  a  hearing  on  such  claim 
and  shows  that  he  may  be  prejudiced  by 
the  Administration’s  initial  determina¬ 
tion,  then  the  dismissal  of  the  request 
for  hearing  shall  be  vacated. 

§  410.651  Notice  of  dismissal  and  right 
to  request  review  thereon. 

Notice  of  the  hearing  examiner’s  dis¬ 
missal  action  shall  be  given  to  the  parties 
or  mailed  to  them  at  their  last  known 
addresses.  Such  notice  shall  advise  the 
parties  of  their  right  to  request  review 
of  the  dismissal  action  by  the  Appeals 
Council  (see  §  410.660). 

§  410.652  Effect  of  dismissal. 

The  dismissal  of  a  request  for  hearing 
shall  be  final  and  binding  unless  vacated 
(see  §  410.653). 

§  410.653  Vacation  of  dismissal  of  re¬ 
quest  for  hearing. 

A  hearing  examiner  or  the  Appeals 
Council  may,  on  request  of  the  party  and 
for  good  cause  shown,  vacate  any  dis¬ 
missal  of  a  request  for  hearing  at  any 
time  within  6  months  from  the  date  of 
mailing  notice  of  the  dismissal  to  the 
party  requesting  the  hearing  at  his  last 
known  address.  In  any  case  where  a  hear¬ 
ing  examiner  has  dismissed  the  hearing 
request,  the  Appeals  Council  may,  on  its 
own  motion,  within  60  days  after  the 
mailing  of  such  notice,  review  such  dis¬ 
missal  and  may,  in  its  discretion,  vacate 
such  dismissal. 

§  410.654  Hearing  examiner’s  decision 
or  certification  to  Appeals  Council. 

As  soon  as  practicable  after  the  close 
of  a  hearing,  the  hearing  examiner,  ex¬ 
cept  as  herein  provided,  shall  make  a 
decision  in  the  case  or  certify  the  case 
with  a  recommended  decision  to  the  Ap¬ 
peals  Council  for  decision  (see  §§  410.657- 
410.659) .  If  the  hearing  examiner  makes 
a  decision  in  the  case,  such  decision  shall 
be  based  upon  the  evidence  adduced  at 
the  hearing  (§§410.636-410.646,  inclu¬ 
sive)  or  otherwise  included  in  the  hearing 
record  (see  §  410.647).  The  decision  shall 
be  made  in  writing  and  contain  findings 
of  fact  and  a  statement  of  reasons.  A 
copy  of  the  decision  shall  be  mailed  to 
the  parties  at  their  last  known  addresses. 

§  410.655  Effect  »f  bearing  examiner's 
decision. 

The  hearing  examiner’s  decision,  pro¬ 
vided  for  in  §  410.654,  shall  be  final  and 
binding  upon  all  parties  to  the  hearing 
unless  it  is  reviewed  by  the  Appeals 
Council  (see§§  410.663-410.665)  or  unless 
it  is  revised  in  accordance  with  §  410.671. 
If  a  party’s  request  for  review  of  the 
hearing  examiner’s  decision  is  denied 
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(see  §  410.662)  or  is  dismissed  (see 
§  410.667),  such  decision  shall  be  final 
and  binding  upon  all  parties  to  the  hear¬ 
ing  unless  a  civil  action  is  filed  in  a 
district  court  of  the  United  States  to  the 
extent  permitted  by  section  413(b)  of  the 
Act  (see  §  410.670a),  or  unless  the  deci¬ 
sion  is  revised  in  accordance  with 
§  410.671. 

§  410.656  Removal  of  hearing  to  Ap¬ 
peals  Couneil. 

The  Appeals  Council  on  its  own  motion 
may  remove  to  itself  any  request  for 
hearing  pending  before  a  hearing  exam¬ 
iner.  The  hearing  on  any  matter  so  re¬ 
moved  to  the  Appeals  Council  shall  be 
conducted  in  accordance  with  the  re¬ 
quirements  of  §§  410.637  to  410.653,  inclu¬ 
sive.  Notice  of  such  removal  shall  be 
mailed  to  the  parties  at  their  last  known 
addresses. 

§  410.657  Appeals  Couneil  proceedings 
on  eertification  and  review;  proce¬ 
dure  before  Appeals  Council  on  cer¬ 
tification  by  the  hearing  examiner. 

When  a  case  has  been  certified  to  the 
Appeals  Council  by  a  hearing  examiner 
with  his  recommended  decision  (see 
§410.654),  the  hearing  examiner  shall 
mail  notice  of  such  action  to  the  parties 
at  their  last  known  addresses.  The  par¬ 
ties  shall  be  notified  of  their  right  to 
file  with  the  Appeals  Council  within  10 
days  from  the  date  of  mailing  of  the 
recommended  decision,  briefs  or  other 
written  statements  of  exceptions  or  al¬ 
legations  as  to  applicable  fact  and  law, 
except  in  the  case  of  suspension  or  dis¬ 
qualification  (see  5  410.694(b)).  Upon 
request  of  any  party  made  within  such 
10-day  period,  a  10-day  extension  of 
time  for  filing  such  briefs  or  statements 
shall  be  granted  and,  upon  a  showing  of 
good  cause,  such  10-day  period  may  be 
extended,  as  appropriate.  Where  there  is 
more  than  one  party,  copies  of  such 
briefs  or  written  statements  shall  be 
filed  in  sufficient  number  that  they  may 
be  made  available  to  any  party  request¬ 
ing  a  copy  or  any  other  party  desig¬ 
nated  by  the  Appeals  Council.  Copies 
or  a  statement  of  the  contents  of  the 
documents  or  other  written  evidence  re¬ 
ceived  in  evidence  in  the  hearing  record, 
and  a  copy  of  the  transcript  of  oral  evi¬ 
dence  adduced  at  the  hearing,  if  any,  or 
a  condensed  statement  thereof  shall  be 
made  available  to  any  party  upon  re¬ 
quest,  upon  payment  of  the  cost,  or  if 
such  cost  is  not  readily  determinable, 
the  estimated  amount  thereof,  unless, 
for  good  cause  shown,  such  payment  is 
waived.  When  a  case  has  been  certified 
to  the  Appeals  Council  by  a  hearing  ex¬ 
aminer  for  decision  any  party  shall  be 
given,  upon  his  request,  a  reasonable  op¬ 
portunity  to  appear  before  the  Appeals 
Council  for  the  purpose  of  presenting 
oral  argument. 

§  410.658  Evidence  in  proceeding  be¬ 
fore  Appeals  Council. 

Evidence  in  addition  to  that  admitted 
into  the  hearing  record  by  the  hearing 
examiner  may  not  be  received  as  evidence 
except  where  it  appears  to  the  Appeals 
Council  that  such  additional  evidence 
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may  affect  its  decision.  If  no  additional 
material  is  presented,  but  such  evidence 
is  available  and  may  affect  its  decision, 
the  Appeals  Council  shall  receive  such 
evidence  or  designate  a  hearing  examiner 
or  member  of  the  Appeals  Council  before 
whom  the  evidence  shall  be  introduced. 
Before  such  additional  evidence  is  re¬ 
ceived,  notice  that  evidence  will  be  re¬ 
ceived  with  respect  to  certain  matters 
shall  be  mailed  to  the  parties,  unless 
such  notice  is  waived,  at  their  last  known 
addresses,  and  the  parties  shall  be  given 
a  reasonable  opportunity  to  present  evi¬ 
dence  which  is  relevant  and  material  to 
such  matters.  When  the  additional  evi¬ 
dence  is  presented  to  a  hearing  examiner 
or  a  member  of  the  Appeals  Council,  a 
transcript  or  a  condensed  statement  of 
such  evidence  shall  be  made  available  to 
any  party  upon  request,  upon  payment 
of  the  cost,  or  if  such  cost  is  not  readily 
determinable,  the  estimated  amount 
thereof,  unless,  for  good  cause  shown, 
such  payment  is  waived. 

§  410.659  Decision  of  Appeals  Couneil. 

The  decision  of  the  Appeals  Council, 
when  a  case  has  been  certified  to  it  by 
a  hearing  examiner  along  with  his  rec¬ 
ommended  decision,  shall  be  made  in  ac¬ 
cordance  with  the  provisions  of  §  410.- 
665. 

§410.660  Right  to  request  review  of 
bearing  examiner's  decision  or  dis¬ 
missal. 

If  a  hearing  examiner  has  made  a 
decision,  as  provided  in  §  410.654,  or  dis¬ 
missed  a  request  for  hearing,  as  provided 
in  §§  410.648  through  410.650,  any  party 
thereto  may  request  the  Appeals  Council 
to  review  such  decision  or  dismissal. 

§  410.661  Time  and  place  of  filing  re¬ 
quest. 

The  request  for  review  shall  be  made 
in  writing  and  filed  with  an  office  of  the 
Administration,  or  with  a  hearing  exam¬ 
iner,  or  the  Appeals  Council.  Such  re¬ 
quest  shall  be  accompanied  by  whatever 
documents  or  other  evidence  the  party 
desires  the  Appeals  Council  to  consider 
in  its  review.  The  request  for  review  must 
be  filed  within  60  days  from  the  date  of 
mailing  notice  of  the  hearing  examiner's 
decision  or  dismissal,  except  as  provided 
in  §  410.669. 

§  410.662  Action  by  Appeals  Council  on 
review. 

The  Appeals  Council  may  dismiss  (see 
§  410.667)  or,  in  its  discretion,  deny  or 
grant  a  party’s  request  for  review  of  a 
hearing  examiner’s  decision,  or,  may, 
on  its  own  motion,  within  90  days  from 
the  date  of  mailing  notice  of  such  deci¬ 
sion,  reopen  such  decision  for  review  or 
for  the  purpose  of  dismissing  the  party’s 
request  for  hearing  for  any  reason  for 
which  it  could  have  been  dismissed  by 
the  hearing  examiner  (see  §§410.648 
through  410.650).  Notice  of  the  action 
by  the  Appeals  Council  shall  be  mailed 
to  the  party  at  his  last  known  address. 

§  410.663  Procedure  before  Appeuls 
Council  on  review. 

Whenever  the  Appeals  Council  deter¬ 
mines  to  review  a  hearing  examiner's 
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decision  (except  when  the  case  is  re¬ 
manded  to  a  hearing  examiner  in  ac¬ 
cordance  with  §  410.665),  the  Appeals 
Council  shall  make  available  to  any  party 
upon  request,  copies  or  a  statement  of 
the  contents  of  the  documents  or  other 
written  evidence  upon  which  the  hearing 
examiner’s  decision  was  based,  and  a 
copy  of  the  transcript  of  oral  evidence, 
if  any,  or  a  condensed  statement  thereof, 
upon  payment  of  the  cost,  or  if  such  cost 
is  not  readily  determinable,  the  esti¬ 
mated  amount  thereof,  unless  for  good 
cause  shown,  such  payment  is  waived. 
The  parties  shall  be  given,  upon  request, 
a  reasonable  opportunity  to  file  briefs 
or  other  written  statements  of  allega¬ 
tions  as  to  fact  and  law.  Copies  of  such 
brief  or  other  written  statements,  where 
there  is  more  than  one  party,  shall  be 
filed  in  sufficient  number  that  they  may 
be  made  available  to  any  party  request¬ 
ing  a  copy  and  to  any  other  party  desig¬ 
nated  by  the  Appeals  Council. 

§  110.664  Evidence  admissible  on  re¬ 
view. 

Evidence  in  addition  to  that  intro¬ 
duced  at  the  hearing  before  the  hearing 
examiner,  or  documents  before  the  hear¬ 
ing  examiner  where  such  hearing  was 
waived  (see  §410.647),  may  not  be  ad¬ 
mitted  except  where  it  appears  to  the 
Appeals  Council  that  such  evidence  is 
relevant  and  material  to  an  issue  before 
it  and  thus  may  affect  its  decision. 
Where  no  such  evidence  is  presented, 
and  it  appears  to  the  Appeals  Council 
that  additional  material  evidence  is 
available  which  may  affect  its  decision, 
the  Appeals  Council  shall  receive  such 
evidence  and  designate  a  hearing  exam¬ 
iner  or  member  of  the  Appeals  Council 
before  whom  the  evidence  shall  be  intro¬ 
duced.  Before  additional  evidence  is  ad¬ 
mitted  into  the  record,  as  provided  in 
this  section,  notice  that  evidence  will  be 
received  with  respect  to  certain  issues 
shall  be  mailed  to  the  parties,  unless  such 
notice  is  waived,  at  their  last  known  ad¬ 
dresses,  and  the  parties  shall  be  given  a 
reasonable  opportunity  to  comment 
thereon  and  to  present  evidence  which 
Is  relevant  and  material  to  such  issues. 
When  the  additional  evidence  is  pre¬ 
sented  to  a  hearing  examiner  or  a  mem¬ 
ber  of  the  Appeals  Council,  a  transcript 
or  a  condensed  statement  of  such  evi¬ 
dence  shall  be  made  available  to  any 
party  upon  request,  upon  payment  of 
the  cost,  or  if  such  cost  is  not  readily 
determinable,  the  estimated  amount 
thereof,  unless,  for  good  cause  shown, 
such  payment  is  waived. 

§  410.665  Decision  by  Appeuls  Council 
or  remanding  of  case. 

(a)  General.  If  a  case  is  certified  to 
the  Appeals  Council  by  a  hearing  exam¬ 
iner  (see  §  410.654),  the  Appeals  Coun¬ 
cil  shall  make  a  decision.  If  the  Appeals 
Council  decides  to  review  a  hearing  ex¬ 
aminer’s  decision  as  provided  in  §  410.662, 
the  Appeals  Council  may,  upon  such  re¬ 
view,  affirm,  modify,  or  reverse  the  deci¬ 
sion  of  the  hearing  examiner,  or  vacate 
such  decision  and  remand  the  case  to  a 
hearing  examiner  either  for  rehearing 
and  the  issuance  of  a  decision  thereon 
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or  to  take  further  testimony  in  the  case 
and  return  it  to  the  Appeals  Council 
with  a  recommended  decision  for  deci¬ 
sion  by  the  Appeals  Council.  Where  a 
case  has  been  remanded  by  a  court  for 
further  consideration,  the  Appeals  Coun¬ 
cil  may  proceed  then  to  make  the  deci¬ 
sion  or  it  may  in  turn  remand  the  case 
to  a  hearing  examiner  with  directions 
to  return  the  case  upon  completion  of 
the  necessary  action  to  the  Appeals 
Council  with  a  recommended  decision 
for  decision  by  the  Appeals  Council. 

<b)  Case  remanded  to  hearing  exam¬ 
iner.  Where  a  case  is  remanded  to  a 
hearing  examiner,  he  shall  initiate  such 
additional  proceedings  and  take  such 
other  action  (under  §8  410.632  through 
410.655)  as  is  directed  by  the  Appeals 
Council  in  its  order  of  remand.  The  hear¬ 
ing  examiner  may  take  any  additional 
action  not  inconsistent  with  the  order  of 
remand.  Upon  completion  of  all  action 
called  for  by  the  order  of  remand  and 
any  other  action  initiated  by  the  hear¬ 
ing  examiner,  the  hearing  examiner  shall 
promptly  (1)  issue  a  decision  in  writing 
which  contains  findings  of  fact  and  a 
statement  of  reasons,  or  (2)  when  so 
directed  by  the  Appeals  Council,  return 
the  case  with  his  recommended  decision 
to  the  Appeals  Council  for  its  decision. 
A  copy  of  the  decision  shall  be  mailed 
to  each  party  at  his  last  known  address. 
When  a  recommended  decision  is  issued, 
the  hearing  examiner  shall  also  notify 
each  party  of  his  right  to  file  with  the 
Appeals  Council  within  10  days  from  the 
the  date  of  mailing  of  the  recommended 
decision,  briefs  or  other  written  state¬ 
ments  of  exceptions  and  allegations  as 
to  applicable  fact  and  law,  except  in  the 
case  of  suspension  or  disqualification 
(see  8  410.694(b)).  Upon  request  of  any 
party  made  within  such  10-day  period, 
a  10-day  extension  of  time  for  filing  such 
briefs  or  statements  shall  be  granted 
and,  upon  a  showing  of  good  cause,  such 
10-day  period  may  be  extended,  as 
appropriate. 

(c)  Decision  by  Appeals  Council.  A 
decision  of  the  Appeals  Council  shall  be 
based  upon  the  evidence  received  into 
the  hearing  record  and  such  further 
evidence  as  the  Appeals  Council  may 
receive  as  provided  in  88  410.657,  410.658, 
410.663,  and  410.664.  This  decision  shall 
be  made  in  writing  and  contain  findings 
of  fact,  and  a  statement  of  reasons.  A 
copy  of  the  decision  shall  be  mailed  to 
each  party  at  his  last  known  address. 

§  410.666  Effect  of  Appeals  Council's 
decision  or  refusal  to  review. 

The  Appeals  Council  may  deny  a 
party’s  request  for  review  or  it  may 
grant  review  and  either  affirm  or  reverse 
the  hearing  examiner’s  decision.  The  de¬ 
cision  of  the  Appeals  Council,  or  the 
decision  of  the  hearing  examiner  where 
the  request  for  review  of  such  decision 
is  denied  (see  8  410.662),  shall  be  final 
and  binding  upon  all  parties  to  the  hear¬ 
ing  unless  to  the  extent  permitted  by  the 
provisions  of  section  413(b)  of  the  Act 
(see  8  410.670a),  a  civil  action  is  filed  in 
a  district  court  of  the  United  States,  or 
unless  the  decision  is  revised  under  the 
provisions  described  in  8  410.671. 
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§  -410.667  Di»mi»al  by  Appeals  Council. 

The  Appeals  Council  may  dismiss  a 
request  for  review  or  proceedings 
before  it  under  any  of  the  following 
circumstances : 

(a)  Upon  request  of  party.  Proceed¬ 
ings  pending  before  the  Appeals  Council 
may,  with  the  approval  of  the  Appeals 
Council,  be  discontinued  and  dismissed 
upon  written  application  of  the  party  or 
parties  who  filed  the  request  for  review 
to  withdraw  such  request. 

<b)  Death  of  party.  Proceedings 
before  the  Appeals  Council,  whether  on 
request  for  review  or  review  on  the 
motion  of  the  Appeals  Council,  may  be 
dismissed  upon  the  death  of  a  party  only 
if  the  record  affirmatively  shows  that 
there  is  no  prejudiced  individual  who 
wishes  to  continue  the  action. 

(c)  Request  for  review  not  timely 
filed.  A  request  for  review  of  a  decision 
by  a  hearing  examiner  shall  be  dismissed 
where  the  party  has  failed  to  file  a  re¬ 
quest  for  review  within  the  time  specified 
in  8  410.661  and  the  time  for  filing  such 
request  has  not  been  extended  as  pro¬ 
vided  in  8  410.669. 

§  410.668  Extension  of  time  to  request 
reconsideration. 

If  a  party  to  an  initial  determination 
desires  to  file  a  request  for  reconsidera¬ 
tion  after  the  time  for  filing  such  request 
has  passed  (see  8  410.624),  such  party 
may  file  a  petition  with  the  Administra¬ 
tion  for  an  extension  of  time  for  the 
filing  of  such  request.  Such  petition  shall 
be  in  writing  and  shall  state  the  .reasons 
why  the  request  for  reconsideration  was 
not  filed  within  the  required  time.  For 
good  cause  shown,  the  component  of  the 
Administration  which  has  jurisdiction 
over  the  proceedings  (see  8  410.601)  may 
extend  the  time  for  filing  the  request 
for  reconsideration. 

§  410.669  Exten*i»n  of  lime  lo  request 
hearing  or  review  or  begin  civil 
action. 

(a)  General.  Any  party  to  a  recon¬ 
sidered  determination,  a  decision  of  a 
hearing  examiner,  or  a  decision  of  the 
Appeals  Council  (resulting  from  an  ini¬ 
tial  determination  as  described  in  8  410.- 
610),  may  petition  for  an  extension  of 
time  for  filing  a  request  for  hearing  or 
review  or,  with  respect  to  that  portion  of 
a  decision  that  holds  that  a  miner  is  not 
totally  disabled  due  to  pneumoconiosis 
or  did  not  die  due  to  pneumoconiosis  (see 
8  410.670a),  for  commencing  a  civil 
action  in  a  district  court  of  the  United 
States,  although  the  time  for  filing 
such  request  or  commencing  such  ac¬ 
tion  has  passed.  If  an  extension  of  the 
time  fixed  by  8  410.631  for  requesting  a 
hearing  before  a  hearing  examiner  is 
sought,  the  petition  may  be  filed  with  a 
hearing  examiner.  In  any  other  case,  the 
petition  shall  be  filed  with  the  Appeals 
Council.  The  petition  shall  be  in-writing 
and  shall  state  the  reasons  why  the  re¬ 
quest  or  action  was  not  filed  within  the 
required  time.  For  good  cause  shown,  a 
hearing  examiner  or  the  Appeals  Council, 
as  the  case  may  be,  may  extend  the  time 

for  filing  such  request  or  action. 


(b)  Where  civil  action  commenced 
against  wrong  defendant.  If  a  party  to  a 
decision  of  the  Appeals  Council,  or  to  a 
decision  of  the  hearing  examiner  where 
the  request  for  review  of  such  decision  is 
denied  (see  8  410.662) ,  timely  commences 
in  a  proper  case  (see  §  410.670a),  a  civil 
action  in  a  district  court  of  the  United 
States  pursuant  to  section  413(b)  of  the 
Act,  but  names  as  defendant  the  United 
States  or  any  agency,  officer,  or  employee 
thereof  instead  of  the  Secretary  either  by 
name  or  by  official  title,  and  causes  proc¬ 
ess  to  be  served  in  such  action  as  re¬ 
quired  by  the  Federal  Rules  of  Civil 
Procedure,  the  Administration  shall  mail 
notice  to  such  party  that  he  has  named 
the  incorrect  defendant  in  such  action; 
and  the  time  within  which  such  party 
may  commence  the  civil  action  against 
the  Secretary  pursuant  to  section  413(b) 
of  the  Act  shall  be  deemed  to  be  extended 
to  and  Including  the  60  th  day  following 
the  date  of  mailing  of  such  notice. 

§  410.670  R«  view  by  Appeals  Couneil. 

Where  a  hearing  examiner  has  deter¬ 
mined  the  matter  of  extending  the  time 
for  filing  such  request  (whether  he  has 
allowed  or  denied  the  request  for  such 
extension),  the  Appeals  Council  on  its 
own  motion  may  review  such  determina¬ 
tion  and  either  affirm  or  reverse  it.  In 
connection  with  this  review,  the  Appeals 
Council  may  consider  whatever  addi¬ 
tional  evidence  relevant  to  this  request  a 
party  may  wish  to  present. 

§  410.670a  Judicial  review. 

Under  the  Act,  a  civil  action  may  be 
commenced  in  a  district  court  of  the 
United  States  with  respect  to  a  decision 
of  the  Appeals  Council,  or  to  a  decision 
of  the  hearing  examiner  where  the  re¬ 
quest  for  review  of  such  decision  is  denied 
by  the  Appeals  Council,  only  to  the  ex¬ 
tent  that  it  holds  that  a  miner  is  not 
totally  disabled  due  to  pneumoconiosis  as 
defined  in  8  4 10.1 10  (o)  or  did  not  die  due 
to  pneumoconiosis  as  so  defined. 

§  410.671  Rcvi.nion  for  error  or  other 
reason;  time  limitation  generally. 

(a)  Initial,  revised  or  reconsidered  de¬ 
termination.  Except  as  otherwise  pro¬ 
vided  in  8  410.675,  an  initial,  revised  or  re¬ 
considered  determination  (see  88  410.610 
and  410.627)  may  be  revised  by  the 
appropriate  component  of  the  Adminis¬ 
tration  having  jurisdiction  over  the  pro¬ 
ceedings  ( 8  410.601 ) ,  on  its  own  motion  or 
upon  the  petition  of  any  party  for  a  rea¬ 
son,  and  within  the  time  period,  pre¬ 
scribed  in  8  410.672. 

(b)  Decision  or  revised  decision  of  a 
hearing  examiner  or  the  Appeals  Council. 
Either  upon  the  motion  of  the  hearing 
examiner  or  the  Appeals  Council,  as  the 
case  may  be.  or  upon  the  petition  of  any 
party  to  a  hearing,  except  as  otherwise 
provided  in  8  410.675,  any  decision  of  a 
hearing  examiner  provided  for  in 
8  410.654  or  any,  revised  decision  may  be 
revised  by  such  hearing  examiner,  or  by 
another  hearing  examiner  if  the  hearing 
examiner  who  issued  the  decision  is  un¬ 
available,  or  by  the  Appeals  Council  for 
a  reason  and  within  the  time  period  pre¬ 
scribed  in  §  410.672.  Any  decision  of  the 
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Appeals  Council  provided  for  in  §  410.665 
or  any  revised  decision  of  the  Appeals 
Council,  may  be  revised  by  the  Appeals 
Council  for  a  reason  and  within  the  time 
period  prescribed  in  §  410.672.  For  the 
purpose  of  this  paragraph  (b),  a  hearing 
examiner  shall  be  considered  to  be  un¬ 
available  if  among  other  circumstances, 
such  hearing  examiner  has  died,  termi¬ 
nated  his  employment,  is  on  leave  of  ab¬ 
sence,  has  had  a  transfer  of  official  sta¬ 
tion,  or  is  unable  to  conduct  a  hearing 
because  of  illness. 

§  110.672  Reopening  initial,  revised  or 
reconsidered  determinations  of  the 
Administration  and  decisions  of  a 
hearing  examiner  or  the  Appeals 
Council;  finality  of  determinations 
and  decisions. 

An  initial,  revised  or  reconsidered  de¬ 
termination  of  the  Administration  or  a 
decision,  or  revised  decision  of  a  hearing 
examiner  or  of  the  Appeals  Council 
which  is  otherwise  final  under  §  410.621, 
§  410.629,  §  410.655,  or  §  410.666  may  be 
reopened: 

(a)  Within  12  months  from  the  date 
of  the  notice  of  the  initial  determination 
(see  S  410.620),  to  the  party  to  such  de¬ 
termination,  or 

(b)  After  such  12-month  period,  but 
within  4  years  after  the  date  of  the  notice 
of  the  initial  determination  (see 
§  410.620)  to  the  party  to  such  deter¬ 
mination,  upon  a  finding  of  good  cause 
for  reopening  such  determination  or  de¬ 
cision,  or 

(c)  At  any  time,  when: 

(1)  Such  initial,  revised,  or  reconsid¬ 
ered  determination  or  decision  was 
procured  by  fraud  or  similar  fault  of  the 
claimant  or  some  other  person;  or 

(2)  An  adverse  claim  has  been  filed; 
or 

(3)  An  individual  previously  deter¬ 
mined  to  be  dead,  and  on  whose  account 
entitlement  of  a  party  was  established,  is 
later  found  to  be  alive;  or 

(4)  The  death  of  the  individual  on 
whose  account  a  party’s  claim  was  denied 
for  lack  of  proof  of  death  is  established 
by  reason  of  his  unexplained  absence 
from  his  residence  for  a  period  of  7  years 
(see  §  410.240(g)  (2) ) ;  or 

(5)  Such  initial,  revised,  or  reconsid¬ 
ered  determination  or  decision  is  un¬ 
favorable,  in  whole  or  in  part,  to  the 
party  thereto  but  only  for  the  purpose 
of  correcting  clerical  error  or  error  on 
the  face  of  the  evidence  on  which  such 
determination  or  decision  was  based. 

§  410.673  Good  cause  for  reopening  a 
determination  or  decision. 

“Good  cause”  shall  be  deemed  to  exist 
where : 

(a)  New  and  material  evidence  is  fur¬ 
nished  after  notice  to  the  party  to  the 
initial  determination; 

(b)  A  clerical  error  has  been  made  in 
the  computation  of  benefits; 

(c)  There  is  an  error  as  to  such  deter¬ 
mination  or  decision  on  the  face  of  the 
evidence  on  which  such  determination 
or  decision  is  based. 
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§  410.674  Finality  of  suspension  of 
benefit  payments  for  entire  taxable 
year  because  of  earnings. 

Notwithstanding  the  provisions  in 
§  410.672,  a  suspension  of  benefit  pay¬ 
ments  for  an  entire  taxable  year  because 
of  earnings  therein,  may  be  reopened 
only  within  the  time  period  and  subject 
to  the  conditions  provided  in  section  203 
(h)  (1)  (B)  of  the  Social  Security  Act. 

§  410.675  Time  limitation  for  revising 
finding  suspending  benefit  payments 
for  entire  taxable  year  because  of 
earnings. 

No  determination  of  the  Administra¬ 
tion  or  decision  of  a  hearing  examiner 
or  the  Appeals  Council  shall  be  revised 
after  the  expiration  of  the  normal  period 
for  requesting  reconsideration,  hearing  or 
review,  with  respect  to  such  determina¬ 
tion  or  decision  (see  §§  410.624,  410.631, 
410.661,  and  410.666)  to  correct  a  finding 
which  suspends  benefit  payments  for  an 
entire  taxable  year  because  of  earnings 
therein,  unless  the  correction  of  such 
finding  is  permitted  under  section  203(h) 
(1)  (B)  of  the  Social  Security  Act. 

§  410.676  Notice  of  revision. 

(a)  When  any  determination  or  deci¬ 
sion  is  revised,  as  provided  in  S  410.671  or 
§  410.675,  notice  of  such  revision  shall  be 
mailed  to  the  parties  to  such  determina¬ 
tion  or  decision  at  their  last  known  ad¬ 
dresses.  The  notice  of  revision  which  is 
mailed  to  the  parties  shall  state  the  basis 
for  the  revised  decision. 

(b)  Where  a  determination  of  the  Ad¬ 
ministration  is  revised  under  paragraph 
(a)  of  this  section,  the  notice  of  revision 
shall  inform  the  parties  of  their  right  to 
a  hearing  as  provided  in  5  410.678. 

(c)  (1)  Where  a  hearing  examiner  or 
the  Appeals  Council  proposes  to  revise  a 
decision  under  paragraph  (a)  of  this  sec¬ 
tion  and  the  revision  would  be  based  on 
evidence  theretofore  not  included  in  the 
record  on  which  the  decision  proposed 
to  be  revised  was  based,  the  parties  shall 
be  given  notice  of  the  proposal  of  the 
hearing  examiner  or  the  Appeals  Coun¬ 
cil,  as  the  case  may  be,  to  revise  such 
decision,  and  unless  hearing  is  waived, 
a  hearing  with  respect  to  such  proposed 
revision  shall  be  granted  as  provided  in 
this  Subpart  F. 

(2)  If  a  revised  decision  is  appropri¬ 
ate,  such  decision  shall  be  rendered  by 
the  hearing  examiner  or  the  Appeals 
Council,  as  the  case  may  be,  on  the  basis 
of  the  entire  record,  including  the  ad¬ 
ditional  evidence.  If  the  decision  is  re¬ 
vised  by  a  hearing  examiner,  any  party 
thereto  may  request  review  by  the  Ap¬ 
peals  Council  (§§  410.660  and  410.661)  or 
the  Appeals  Council  may  review  the  de¬ 
cision  on  its  own  motion  (§  410.662) . 

§  410.677  Effect  of  revised  determina¬ 
tion. 

The  revision  of  a  determination  or  de¬ 
cision  shall  be  final  and  binding  upon 
all  parties  thereto  unless  a  party  author¬ 
ized  to  do  so  (see  §  410.676)  files  a  writ¬ 
ten  request  for  a  hearing  with  respect 
to  a  revised  determination  in  accordance 
with  §  410.678  or  a  revised  decision  is  re- 
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viewed  by  the  Appeals  Council  as  pro¬ 
vided  in  this  Subpart  F,  or  such  revised 
determination  or  decision  is  further  re¬ 
vised  in  accordance  with  §  410.672. 

§  410.678  Time  and  place  of  requesting 
hearing  on  revised  determination. 

The  request  for  hearing  shall  be  made 
in  writing  and  filed  at  an  office  of  the 
Administration,  or  with  a  hearing  exam¬ 
iner,  or  the  Appeals  Council,  within  6 
months  of  the  date  notice  was  mailed  to 
the  party  of  the  Administration’s  revised 
determination.  Upon  the  filing  of  such 
a  request,  a  hearing  with  respect  to  such 
revision  shall  be  held  (see  §§  410.631- 
410.653)  and  a  decision  made  in  accord¬ 
ance  with  the  provisions  of  §  410.654. 

§  410.679  Finality  of  findings  with  re¬ 
spect  to  other  claims  for  benefits 
based  on  the  disability  or  death  of  a 
miner. 

Findings  of  fact  made  in  a  determina¬ 
tion  or  decision  in  a  claim  by  one  party 
for  benefits  may  be  revised  in  determin¬ 
ing  or  deciding  another  claim  for  bene¬ 
fits  based  on  the  disability  or  death  of 
the  same  miner,  even  though  such  find¬ 
ings  may  not  be  revised  in  the  former 
claim  because  of  the  provisions  of 
§  410.672. 

§  410.680  Imposition  of  reductions. 

The  imposition  of  reductions  consti¬ 
tutes  an  initial  determination  with  re¬ 
spect  to  each  month  for  which  a  reduc¬ 
tion  is  imposed.  A  finding  that  a  reduc¬ 
tion  is  not  to  be  imposed  is  an  initial 
determination  for  each  month  with  re¬ 
spect  to  which  the  circumstances  upon 
which  such  finding  was  based  remain 
unchanged.  The  suspension  of  benefits, 
pending  a  determination  as  to  the  ap¬ 
plicability  of  a  reduction  equivalent  to 
the  amount  of  a  deduction  because  of 
excess  earnings  under  section  203(b)  of 
the  Social  Security  Act  shall  not,  how¬ 
ever,  constitute  an  initial  determination 
(see  §  410.615(a)). 

§  410.681  Change  of  ruling  or  legal 
preeedenl. 

"Good  cause”  shall  be  deemed  not  to 
exist  where  the  sole  basis  for  reopening 
the  determination  or  decision  is  a 
change  of  legal  interpretation  or  admin¬ 
istrative  ruling  upon  which  such  deter¬ 
mination  or  decision  was  made. 

§  410.682  General  applicability. 

The  provisions  of  §§  410.672,  410.673, 
and  410.679  to  410.681,  inclusive,  shall  be 
applicable  notwithstanding  any  provi¬ 
sions  to  the  contrary  in  this  Subpart  F. 

§  410.683  Certification  of  payment;  de¬ 
termination  or  decision  providing  for 
payment. 

When  a  determination  or  decision  has 
been  made  under  any  provision  of 
§§410.610  to  410.678,  inclusive,  to  the 
effect  that  a  payment  or  payments  of 
benefits  should  be  made  to  any  person, 
the  Administration  shall,  except  as 
hereafter  provided,  certify  to  the  UJ3. 
Treasury  Department  the  name  and  ad¬ 
dress  of  the  person  to  be  paid,  the 
amount  of  the  payment  or  payments  and 
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the  time  at  which  such  payment  or  pay¬ 
ments  should  be  made. 

§  410.684  Representation  of  party;  ap¬ 
pointment  of  representative. 

A  party  in  an  action  leading  to  an 
initial  or  reconsidered  determination, 
hearing,  or  review,  as  provided  in 
§§  410.610  to  410.678,  inclusive,  may  ap¬ 
point  as  his  representative  in  any  such 
proceeding  only  an  individual  who  is 
qualified  under  §  410.685  to  act  as  a  rep¬ 
resentative.  Where  the  individual  ap¬ 
pointed  by  a  party  to  represent  him  is 
not  an  attorney,  written  notice  of  the 
appointment  must  be  given,  signed  by 
the  party  appointing  the  representative, 
and  accepted  by  the  representative  ap¬ 
pointed.  The  notice  of  appointment  shall 
be  filed  at  an  office  of  the  Administra¬ 
tion,  with  a  hearing  examiner,  or  with 
the  Appeals  Council  of  the  Administra¬ 
tion,  as  the  case  may  be.  Where  the  rep¬ 
resentative  appointed  is  an  attorney,  in 
the  absence  of  information  to  the  con¬ 
trary,  his  representation  that  he  has 
such  authority,  shall  be  accepted  as  evi¬ 
dence  of  the  attorney’s  authority  to  rep¬ 
resent  a  party. 

§  410.685  Qualifications  of  representa¬ 
tive. 

(a)  Attorney.  Any  attorney  in  good 
standing  who  (1)  is  admitted  to  practice 
before  a  court  of  a  State,  Territory,  Dis¬ 
trict  or  insular  possession  or  before  the 
Supreme  Court  of  the  United  States  or  an 
inferior  Federal  court  and  (2)  is  not,  pur¬ 
suant  to  any  provision  of  law,  prohibited 
from  acting  as  a  representative,  may  be 
appointed  as  a  representative  in  accord¬ 
ance  with  §  410.684. 

(b)  Person  other  than  attorney.  Any 
person  (other  than  an  attorney  described 
in  paragraph  (a)  of  this  section )  who  (1) 
is  of  good  character,  in  good  repute,  and 
has  the  necessary  qualifications  to  en¬ 
able  him  to  render  valuable  assistance  to 
an  individual  in  connection  with  his 
claim,  (2)  has  not  been  disqualified  or 
suspended  from  acting  as  a  representa¬ 
tive  in  proceedings  before  the  Social  Se¬ 
curity  Administration,  and  (3)  is  not, 
pursuant  to  any  provision  of  law,  other¬ 
wise  prohibited  from  acting  as  a  repre¬ 
sentative,  may  be  appointed  as  a  repre¬ 
sentative  in  accordance  with  §  410.684. 

§  110.686  Authority  of  representative. 

A  representative,  appointed  and  quali¬ 
fied  as  provided  in  S§  410.684  and  410.685, 
may  make  or  give,  on  behalf  of  the  party 
he  represents,  any  request  or  notice  rela¬ 
tive  to  any  proceeding  before  the  Admin¬ 
istration  under  part  B  of  title  IV  of  the 
Act,  including  reconsideration,  hearing 
and  review,  except  that  such  representa¬ 
tive  may  not  execute  a  claim  for  benefits, 
unless  he  is  a  person  designated  in 
§  410.222  as  authorized  to  execute  a  claim. 
A  representative  shall  be  entitled  to  pre¬ 
sent  or  elicit  evidence  and  allegations  as 
to  facts  and  law  in  any  proceeding  affect¬ 
ing  the  party  he  represents  and  to  obtain 
information  with  respect  to  the  claim  of 
such  party  to  the  same  extent  as  such 
party.  Notice  to  any  party  of  any  admin¬ 
istrative  action,  determination,  or  deci- 
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sion,  or  request  to  any  party  for  the 
production  of  evidence  may  be  sent  to  the 
representative  of  such  party,  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  had  been  sent  to 
the  party  represented. 

§  110.687  Rules  governing  lli«‘ represen¬ 
tation  and  advising  of  eloimunts  and 
parlies. 

No  representative  shall : 

(a)  Knowingly  make  any  false  state¬ 
ment,  representation,  or  certification  in 
any  application,  record,  report,  or  other 
document  submitted  in  connection  with 
any  claim  under  the  Act;  or 

(b)  Divulge,  except  as  may  be  author¬ 
ized  by  regulations  now  or  hereafter  pre¬ 
scribed  by  the  Secretary,  any  informa¬ 
tion  furnished  or  disclosed  to  him  by  the 
Administration  relating  to  the  claim  or 
prospective  claim  of  another  person  (see 
§  410.120). 

§  410.688  Disqualification  or  suspen¬ 
sion  of  an  individual  from  urting  as 
a  representative  in  proceedings  be¬ 
fore  the  Administration. 

Whenever  it  appears  that  an  individual 
has  violated  any  of  the  rules  in  8  410.687, 
or  has  otherwise  refused  to  comply  with 
the  Secretary’s  rules  and  regulations  gov¬ 
erning  representation  of  claimants  before 
the  Administration,  the  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance  of  the  Adminis¬ 
tration  may  institute  proceedings  as 
herein  provided  to  suspend  or  disqualify 
such  individual  from  acting  as  a  repre¬ 
sentative  in  proceedings  before  the 
Administration. 

§  410.689  Notice  of  charges. 

The  Deputy  Commissioner,  or  the  Di¬ 
rector  (or  Deputy  Director)  of  the  Bu¬ 
reau  of  Retirement  and  Survivors 
Insurance  of  the  Administration  will  pre¬ 
pare  a  notice  containing  a  statement  of 
charges  that  constitutes  the  basis  for  the 
proceeding  against  the  individual.  This 
notice  will  be  delivered  to  the  individual 
charged,  either  by  certified  or  registered 
mail  to  his  last  known  address  or  by 
personal  delivery,  and  will  advise  the 
individual  charged  to  file  an  answer, 
within  30  days  from  the  date  the  notice 
was  mailed,  or  was  delivered  to  him 
personally,  indicating  why  he  should  not 
be  suspended  or  disqualified  from  acting 
as  a  representative  before  the  Adminis¬ 
tration.  This  30-day  period  may  be  ex¬ 
tended  for  good  cause  shown,  by  the 
Deputy  Commissioner,  or  the  Director 
(or  Deputy  Director)  of  the  Bureau  of 
Retirement  and  Survivors  Insurance.  The 
answer  must  be  in  writing  under  oath 
(or  affirmation)  and  filed  with  the  Social 
Security  Administration,  Bureau  of 
Hearings  and  Appeals,  Post  Office  Box 
2518,  Washington,  DC  20013,  with  a  copy 
to  the  Bureau  of  Retirement  and  Sur¬ 
vivors  Insurance,  6401  Security  Boule¬ 
vard,  Baltimore,  MD  21235,  within  the 
prescribed  time  limitation.  If  an  in¬ 
dividual  charged  does  not  file  an 
answer  within  the  time  prescribed,  he 
shall  not  have  the  right  to  present 
evidence.  However,  see  §  410.692(f)  re¬ 


lating  to  statements  with  respect  to 
sufficiency  of  the  evidence  upon  which 
the  charges  are  based  or  challenging  the 
validity  of  the  proceedings. 

§  410.690  Withdrawal  of  charges. 

If  an  answer  is  filed  or  evidence  is 
obtained  that  establishes,  to  the  satis¬ 
faction  of  the  Deputy  Commissioner,  or 
the  Director  (or  Deputy  Director)  of  the 
Bureau  of  Retirement  and  Survivors 
Insurance  of  the  Administration,  that 
reasonable  doubt  exists  about  whether 
the  individual  charged  should  be  sus¬ 
pended  or  disqualified  from  acting  as  a 
representative  before  the  Administration, 
the  charges  may  be  withdrawn.  The  no¬ 
tice  of  withdrawal  shall  be  mailed  to  the 
individual  charged  at  his  last  known 
address. 

§  410.691  Referral  to  Bureau  of  Hear¬ 
ings  and  Appeals  for  hearing  and 
decision. 

If  action  is  not  taken  to  withdraw  the 
charges  before  the  expiration  of  15  days 
after  the  time  within  which  an  answer 
may  be  filed,  the  record  of  the  evidence 
in  support  of  the  charges  shall  be  re¬ 
ferred  to  the  Bureau  of  Hearings  and 
Appeals  of  the  Administration  with  a 
request  for  a  hearing  and  a  decision  on 
the  charges. 

§  4 1 0.692  Hearing  on  charges. 

(a)  Hearing  officer.  Upon  receipt  of 
the  notice  of  charges,  the  record,  and 
the  request  for  hearing  (see  §410.691), 
the  Director,  Bureau  of  Hearings  and 
Appeals  of  the  Administration  or  his 
delegate  shall  designate  a  hearing  ex¬ 
aminer  to  act  as  a  hearing  officer  to 
hold  a  hearing  on  the  charges.  No  hear¬ 
ing  officer  shall  conduct  a  hearing  in  a 
case  in  which  he  is  prejudiced  or  partial 
with  respect  to  any  party  or  where  he 
has  any  interest  in  the  matter  pending 
for  decision  before  him.  Notice  of  any 
objection  which  a  party  to  the  hearing 
may  have  to  the  hearing  officer  who  has 
been  designated  to  conduct  the  hearing 
shall  be  made  at  the  earliest  oppor¬ 
tunity.  The  hearing  officer  shall  con¬ 
sider  the  objection(s)  and  shall,  in  his 
discretion,  either  proceed  with  the  hear¬ 
ing  or  withdraw.  If  the  hearing  officer 
withdraws,  another  hearing  officer  shall 
be  designated  as  provided  in  this  section 
to  conduct  the  hearing.  If  the  hearing 
officer  does  not  withdraw,  the  objecting 
party  may,  after  the  hearing,  present 
his  objections  to  the  Appeals  Council 
as  reason  why  he  believes  the  hearing  of¬ 
ficer’s  decision  should  be  revised  or  a 
new  hearing  held  before  another  hear¬ 
ing  officer. 

(b)  Time  and  place  of  hearing.  The 
hearing  officer  shall  notify  the  individ¬ 
ual  charged  and  the  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy  Direc¬ 
tor)  of  the  Bureau  of  Retirement  and 
Survivors  Insurance  of  the  Administra¬ 
tion,  of  the  time  and  place  for  a  hear¬ 
ing  on  the  charges.  The  notice  of  the 
hearing  shall  be  mailed  to  the  individ¬ 
ual  charged  at  his  last  known  address 
and  to  the  Deputy  Commissioner,  or  the 
Director  (or  Deputy  Director)  of  the 
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Bureau  of  Retirement  and  Survivors 
Insurance,  not  less  than  20  days  prior 
to  the  date  fixed  for  the  hearing. 

< c)  Change  of  time  and  place  for 
hearing.  The  hearing  officer  may  change 
the  time  and  place  for  the  hearing  <see 
paragraph  (b)  of  this  section)  either 
on  his  own  motion  or  at  the  request  of 
a  party  for  good  cause  shown.  The  hear¬ 
ing  officer  may  adjourn  or  postpone  the 
hearing,  or  he  may  reopen  the  hearing 
for  the  receipt  of  additional  evidence  at 
any  time  prior  to  the  mailing  of  notice 
of  the  decision  in  the  case  (see 
§  410.693).  Reasonable  notice  shall  be 
given  to  the  parties  of  any  change  in  the 
time  or  place  of  hearing  or  of  any  ad¬ 
journment  or  reopening  of  the  hearing. 

(d)  Parties.  A  person  against  whom 
charges  have  been  preferred  under  the 
provisions  of  §  410.688  shall  be  a  party 
to  the  hearing.  The  Deputy  Commis¬ 
sioner,  or  the  Director  (or  Deputy  Direc¬ 
tor)  of  the  Bureau  of  Retirement  and 
Survivors  Insurance  of  the  Administra¬ 
tion,  shall  also  be  a  party  to  the  hearing. 

(e)  Conduct  of  the  hearing.  The  hear  - 
ing  shall  be  open  to  the  parties  and  to 
such  other  persons  as  the  hearing  officer 
or  the  individual  charged  deems  neces¬ 
sary  or  proper.  The  hearing  officer  shall 
inquire  fully  into  the  matters  at  issue 
and  shall  receive  in  evidence  the  testi¬ 
mony  of  witnesses  and  any  documents 
which  are  relevant  and  material  to  such 
matters:  Provided,  however,  That  if  the 
individual  charged  has  filed  no  answer 
he  shall  have  no  right  to  present  evidence 
but  in  the  discretion  of  the  hearing  offi¬ 
cer  may  appear  for  the  purpose  of  pre¬ 
senting  a  statement  of  his  contentions 
with  regard  to  the  sufficiency  of  the  evi¬ 
dence  or  the  validity  of  the  proceedings 
upon  which  his  suspension  or  disqualifi¬ 
cation,  if  it  occurred,  would  be  predi¬ 
cated  or,  in  his  discretion,  the  hearing 
officer  may  make  or  recommend  a  de¬ 
cision  (see  §  410.693)  on  the  basis  of  the 
record  referred  in  accordance  with 
§  410.691.  If  the  individual  has  filed  an 
answer  and  if  the  hearing  officer  believes 
that  there  is  relevant  and  material  evi¬ 
dence  available  which  has  not  been  pre¬ 
sented  at  the  hearing,  the  hearing  officer 
may  at  any  time  prior  to  the  mailing  of 
notice  of  the  decision,  or  submittal  of  a 
recommended  decision,  reopen  the  hear¬ 
ing  for  the  receipt  of  such  evidence.  The 
order  in  which  the  evidence  and  the  alle¬ 
gations  shall  be  presented  and  the  con¬ 
duct  of  the  hearing  shall  be  at  the 
discretion  of  the  hearing  officer. 

(f)  Evidence.  Evidence  may  be  re¬ 
ceived  at  the  hearing,  subject  to  the  pro¬ 
vision  herein,  even  though  inadmissible 
under  the  rules  of  evidence  applicable 
to  court  procedure.  The  hearing  officer 
shall  rule  on  the  admissibility  of 
evidence. 

(g)  Witnesses.  Witnesses  at  the  hear¬ 
ing  shall  testify  under  oath  or  affirma¬ 
tion.  The  witnesses  of  a  party  may  be 
examined  by  such  party  or  by  his  rep¬ 
resentative,  subject  to  interrogation  by 
the  other  party  or  by  his  representative. 
The  hearing  officer  may  ask  such  ques¬ 
tions  as  he  deems  necessary.  He  shall 
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rule  upon  any  objection  made  by  either 
party  as  to  the  propriety  of  any  question. 

(h)  Oral  and  written  summation.  The 
parties  shall  be  given,  upon  request,  a 
reasonable  time  for  the  presentation  of 
an  oral  summation  and  for  the  filing  of 
briefs  or  other  written  statements  of 
proposed  findings  of  fact  and  conclusions 
of  law.  Copies  of  such  briefs  or  other 
written  statements  shall  be  filed  in  suffi¬ 
cient  number  that  they  may  be  made 
available  to  any  party  in  interest  re¬ 
questing  a  copy  and  to  any  other  party 
designated  by  the  Appeals  Council. 

(i)  Record  of  hearing.  A  complete  rec¬ 
ord  of  the  proceedings  at  the  hearing 
shall  be  made  and  transcribed  in  all 
cases. 

(j)  Representation.  The  individual 
charged  may  appear  in  person  and  he 
may  be  represented  by  counsel  or  other 
representative. 

(k)  Failure  to  appear.  If  after  due 
notice  of  the  time  and  place  for  the 
hearing,  a  party  to  the  hearing  fails  to 
appear  and  fails  to  show  good  cause  as 
to  why  he  could  not  appear,  such  party 
shall  be  considered  to  have  waived  his 
right  to  be  present  at  the  hearing.  The 
hearing  officer  may  hold  the  hearing  so 
that  the  party  present  may  offer  evidence 
to  sustain  or  rebut  the  charges. 

(l)  Dismissal  of  charges.  The  hear¬ 
ing  officer  may  dismiss  the  charges  in 
the  event  of  the  death  of  the  individual 
charged. 

(m)  Cost  of  transcript.  On  the  request 
of  a  party,  a  transcript  of  the  hearing 
before  the  hearing  officer  will  be  pre¬ 
pared  and  sent  to  the  requesting  party 
upon  the  payment  of  cost,  or  if  the  cost 
is  not  readily  determinable,  the  estimated 
amount,  thereof,  unless  for  good  cause 
such  payment  is  waived. 

§  410.693  Decision  by  bearing  officer. 

(a)  General.  As  soon  as  practicable 
after  the  close  of  the  hearing,  the  hear¬ 
ing  officer  shall  issue  a  decision  (or  cer¬ 
tify  the  case  with  a  recommended  deci¬ 
sion  to  the  Appeals  Council  for  decision 
under  the  rules  and  procedures  described 
in  §§  410.657  through  410.659)  which 
shall  be  in  writing  and  contain  findings 
of  fact  and  conclusions  of  law.  The  de¬ 
cision  shall  be  based  upon  the  evidence 
of  record.  If  the  hearing  officer  finds 
that  the  charges  have  been  sustained,  he 
shall  either: 

(1)  Suspend  the  individual  for  a  spe¬ 
cified  period  of  not  less  than  1  year,  nor 
more  than  5  years,  from  the  date  of  the 
decision,  or 

(2)  Disqualify  the  individual  from 
further  practice  before  the  Administra¬ 
tion  until  such  time  as  the  individual 
may  be  reinstated  under  §  410.699. 

A  copy  of  the  decision  shall  be  mailed 
to  the  individual  charged  at  his  last 
known  address  and  to  the  Deputy  Com¬ 
missioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance,  together  with 
notice  of  the  right  of  either  party  to  re¬ 
quest  the  Appeals  Council  to  review  the 
decision  of  the  hearing  officer. 

(b)  Effect  of  hearing  officer’s  decision. 
The  hearing  officer’s  decision  shall  be 
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final  and  binding  unless  reversed  or 
modified  by  the  Appeals  Council  upon 
review  (see  §  410.697). 

(1)  If  the  final  decision  is  that  the  in¬ 
dividual  is  disqualified  from  practice  be¬ 
fore  the  Administration,  he  shall  not  be 
permitted  to  represent  an  individual  in 
a  proceeding  before  the  Administration 
until  authorized  to  do  so  under  the  pro¬ 
visions  of  §  410.699. 

(2)  If  the  final  decision  suspends  the 
individual  for  a  specified  period  of  time, 
he  shall  not  be  permitted  to  represent 
an  individual  in  a  proceeding  before  the 
Administration  during  the  period  of  sus¬ 
pension  unless  authorized  to  do  so  under 
the  provisions  of  §  410.699. 

§  410.694  Right  to  request  review  of  the 
bearing  officer's  decision. 

(a)  General.  After  the  hearing  officer 
has  issued  a  decision,  either  of  the  parties 
(see  §  410.692)  may  request  the  Appeals 
Council  to  review  the  decision. 

(b)  Time  and  place  of  filing  request 
for  review.  The  request  for  review  shall 
be  made  in  writing  and  filed  with  the 
Appeals  Council  within  30  days  from  the 
date  of  mailing  the  notice  of  the  hearing 
officer’s  decision,  except  where  the  time 
is  extended  for  good  cause.  The  request¬ 
ing  party  shall  certify  that  a  copy  of  the 
request  for  review  and  of  any  documents 
that  are  submitted  therewith  (see 
§  410.695)  have  been  mailed  to  the  op¬ 
posing  party. 

§  410.695  Procedure  before  Appeals 
Council  on  review  of  hearing  officer's 
decision. 

The  parties  shall  be  given,  upon  re¬ 
quest,  a  reasonable  time  to  file  briefs  or 
other  written  statements  as  to  fact  and 
law  and  to  appear  before  the  Appeals 
Council  for  the  purpose  of  presenting 
oral  argument.  Any  brief  or  other  written 
statement  of  contentions  shall  be  filed 
with  the  Appeals  Council,  and  the  pre¬ 
senting  party  shall  certify  that  a  copy 
has  been  mailed  to  the  opposing  party. 

§  410.696  Evidence  admissible  on  re¬ 
view. 

<a)  General.  Evidence  in  addition  to 
that  introduced  a*  the  hearing  before 
the  hearing  officer  may  not  be  admitted 
except  where  it  appears  to  the  Appeals 
Council  that  the  evidence  is  relevant  and 
material  to  an  issue  before  it  and  subject 
to  the  provisions  in  this  section. 

(b)  Individual  charged  filed  ansiver. 
Where  it  appears  to  the  Appeals  Council 
that  additional  relevant  material  is  avail¬ 
able  and  the  individual  charged  filed  an 
answer  to  the  charges  (see  §  410.689), 
the  Appeals  Council  shall  require  the  pro¬ 
duction  of  such  evidence  and  may  desig¬ 
nate  a  hearing  officer  or  member  of  the 
Appeals  Council  to  receive  such  evidence. 
Before  additimal  evidence  is  admitted 
into  the  record,  notice  that  evidence  will 
be  received  with  respect  to  certain  issues 
shall  be  mailed  to  the  parties,  and  each 
party  shall  be  given  a  reasonable  op¬ 
portunity  to  comment  on  such  evidence 
and  to  present  other  evidence  which  is 
relevant  and  material  to  the  issues  un¬ 
less  such  notice  is  waived. 
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(c)  Individual  charged  did  not  file 
answer.  Where  the  individual  charged 
filed  no  answer  to  the  charges  (see 
§  410.689),  evidence  in  addition  to  that 
introduced  at  the  hearing  before  the 
hearing  officer  may  not  be  admitted  by 
the  Appeals  Council. 

§  410,697  Derision  by  Appeals  Council 
on  review  of  hearing  officer's  deri¬ 
sion. 

The  decision  of  the  Appeals  Council 
shall  be  based  upon  evidence  received  into 
the  hearing  record  (see  §  410.692 (i) )  and 
such  further  evidence  as  the  Appeals 
Council  may  receive  (see  §  410.696)  and 
shall  either  affirm,  reverse,  or  modify  the 
hearing  officer’s  decision.  The  Appeals 
Council,  in  modifying  a  hearing  officer’s 
decision  suspending  the  individual  for 
a  specified  period  shall  in  no  event  re¬ 
duce  a  period  of  suspension  to  less  than 
1  year,  or  in  modifying  a  hearing  officer’s 
decision  to  disqualify  an  individual  shall 
in  no  event  impose  a  period  of  suspension 
of  less  than  1  year.  Where  the  Appeals 
Council  affirms  or  modifies  a  hearing 
officer’s  decision,  the  period  of  suspension 
or  disqualification  shall  be  effective  from 
the  date  of  the  Appeals  Council’s  deci¬ 
sion.  Where  a  period  of  suspension  or 
disqualification  is  initially  imposed  by  the 
Appeals  Council,  such  suspension  or  dis¬ 
qualification  shall  be  effective  from  the 
date  of  the  Appeals  Council’s  decision. 
The  decision  of  the  Appeals  Council  will 
be  in  writing  and  a  copy  of  the  decision 
will  be  mailed  to  the  individual  at  his 
last  known  address  and  to  the  Deputy 
Commissioner,  or  the  Director  (or  Deputy 
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Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance. 

§  410.698  Dismissal  by  Appeals  Council. 

The  Appeals  Council  may  dismiss  a 
request  for  the  review  of  any  proceedings 
instituted  under  §  410.688  pending  before 
it  in  any  of  the  following  circumstances: 

(a)  Upon  request  of  party.  Proceedings 
pending  before  the  Appeals  Council  may 
be  discontinued  and  dismissed  upon 
written  application  of  the  party  or 
parties  who  filed  the  request  for  review 
provided  there  is  no  party  who  objects 
to  discontinuance  and  dismissal. 

(b)  Death  of  party.  Proceedings  before 
the  Appeals  Council  may  be  dismissed 
upon  death  of  a  party  against  whom 
charges  have  been  preferred. 

(c)  Request  for  review  not  timely 
filed.  A  request  for  review  of  a  hearing 
officer’s  decision  shall  be  dismissed  when 
the  party  has  failed  to  file  a  request  for 
review  within  the  time  specified  in 
§  410.694  and  such  time  is  not  extended 
for  good  cause. 

§  410.699  Reinstatement  after  suspen¬ 
sion  or  disqualification. 

(a)  General.  An  individual  shall  be 
automatically  reinstated  to  serve  as 
representative  before  the  Administration 
at  the  expiration  of  any  period  of  sus¬ 
pension.  In  addition,  after  1  year  from 
the  effective  date  of  any  suspension  or 
disqualification,  an  individual  who  has 
been  suspended  or  disqualified  from  act¬ 
ing  as  a  representative  in  proceedings 
before  the  Administration  may  petition 
the  Appeals  Council  for  reinstatement 
prior  to  the  expiration  of  a  period  of  sus¬ 


pension  or  following  a  disqualification 
order.  The  petition  for  reinstatement 
shall  be  accompanied  by  any  evidence  the 
individual  wishes  to  submit.  The  Appeals 
Council  shall  notify  the  Deputy  Com¬ 
missioner,  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance,  of  the  receipt 
of  the  petition  and  grant  him  30  days  in 
which  to  present  a  written  report  of  any 
experiences  which  the  Administration 
may  have  had  with  the  suspended  or 
disqualified  individual  during  the  period 
subsequent  to  the  suspension  or  disquali¬ 
fication.  A  copy  of  any  such  report  shall 
be  made  available  to  the  suspended  or 
disqualified  individual. 

(b)  Basis  of  action.  A  request  for  revo¬ 
cation  of  a  suspension  or  a  disqualifica¬ 
tion  shall  not  be  granted  unless  the  Ap¬ 
peals  Council  is  reasonably  satisfied  that 
the  petitioner  is  not  likely  in  the  future 
to  conduct  himself  contrary  to  the  provi¬ 
sions  of  the  rules  and  regulations  of  the 
Administration. 

(c)  Notice.  Notice  of  the  decision  on 
the  request  for  reinstatement  shall  be 
mailed  to  the  petitioner  and  a  copy  shall 
be  mailed  to  the  Deputy  Commissioner, 
or  the  Director  (or  Deputy  Director)  of 
the  Bureau  of  Retirement  and  Survivors 
Insurance. 

(d)  Effect  of  denial.  If  a  petition  for 
reinstatement  is  denied,  a  subsequent 
petition  for  reinstatement  shall  not  be 
considered  prior  to  the  expiration  of  1 
year  from  the  date  of  notice  of  the 
previous  denial. 

(FR  Doc.71-18193  Filed  12-13-71:8:45  amj 
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SMALL  BUSINESS  INVESTMENT 
COMPANIES 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  pursuant  to 
authority  contained  in  section  308  of  the 
Small  Business  Investment  Act  of.  1958, 
as  amended,  15  U.S.C.  687,  it  is  proposed 
to  amend,  as  set  forth  below,  Part  107  of 
Subchapter  B,  Chapter  I,  of  Title  13  of 
the  Code  of  Federal  Regulations,  as  re¬ 
vised  in  33  F.R.  326,  and  amended  in  33 
F.R.  11147,  33  F.R.  20035,  34  F.R.  1234, 
5796,  35  F.R.  4596,  11462  and  36  F.R. 
18858,  by  amending  §§  107.1102(d)  (1) 
and  (2),  107.1104  and  Appendices  1  and 

2.  Prior  to  final  adoption  of  such  amend¬ 
ments  consideration  will  be  given  to  any 
comments  or  suggestions  pertaining 
thereto  which  are  submitted  in  writing, 
in  triplicate,  to  the  Office  of  Investment, 
Small  Business  Administration,  Wash¬ 
ington,  D.C.  20416,  within  a  period  of  20 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Information  Proposed  Amendment  8 
to  Revision  4  set  forth  below  compre¬ 
hends  the  following  principal  changes: 

( 1 )  Addition  to  SBA  Form  468  of  new 
financial  statement  titled  “Statement  of 
Changes  in  Financial  Position”,  it  will 
appear  on  page  5  of  SBA  Form  468; 

(2)  Elimination  of  the  requirement 
that  SBIC’s  file  a  6-month  unaudited  fi¬ 
nancial  report  on  SBA  Form  468;  (3) 
authorization  of  a  loss-deductible  clause 
of  up  to  $1,000  in  SBIC  fidelity  bonds;  (4) 
elimination  of  the  standard  fiscal  year 
for  SBICs  and  (5)  elimination  of  all  pub¬ 
lic  accountants  other  than  Certified  FTib- 
lic  Accountants  from  making  audits  of 
SBICs  after  December  31,  1975,  except 
that  public  accountants  licensed  prior  to 
December  31,  1971,  would  be  similarly 
qualified. 

1.  Paragraphs  (d)  (1)  and  (2)  of 
§  107.1102  are  amended  to  read  as  fol¬ 
lows: 

§  107.1102  Records  and  reports. 

*  *  *  *  * 

(d)  Financial  reports  to  SBA : 

(1)  Each  Licensee  shall  submit  to 
SBA,  at  the  end  of  each  fiscal  year  a 
report  containing  financial  statements 
for  the  fiscal  year;  and,  when  requested 
by  SBA,  interim  financial  reports. 

(2)  The  report  as  of  the  end  of  each 
fiscal  year  shall  contain,  or  be  accom¬ 
panied  by  an  independent  public  ac¬ 
countant’s  opinion  on  the  financial  state¬ 
ments  for  the  fiscal  year  included  therein. 
Such  opinion  shall  be  based  on  an  audit 
of  the  accounts  of  the  Licensee  conducted 
in  accordance  with  generally  accepted 
auditing  standards,  and  in  accordance 
with  the  Audit  and  Examination  Guide 
for  Small  Business  Investment  Com¬ 
panies  prescribed  by  SBA,  by  an  inde¬ 
pendent  certified  public  accountant  or 
an  independent  licensed  public  acount- 
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ant,  certified  or  licensed  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States  who  has 
been  approved  by  SBA  Effective 

December  31, 1975,  only  a  certified  public 
accountant  may  be  considered  qualified 
to  render  an  opinion  as  an  independent 
public  accountant  on  behalf  of  an  SBIC 
except  that  those  licensed  public  ac¬ 
countants  who  have  received  their  li¬ 
censes  on  or  before  December  31,  1971, 
will  also  be  considered  similarly  qualified. 
*  *  •  *  * 

2.  Paragraphs  (a)  and  (b)  of 
§  107.1104  are  amended  to  read  as 
follows: 

§  107.1 104  Fidelity  insurance. 

(a)  Each  Licensee  shall  maintain  a 
fidelity  bond  in  the  form  and  amount  set 
forth  in  Addendum  I  (Fidelity  Bond)  to 
SBA’s  Audit  and  Examination  Guide  for 
Small  Business  Investment  Companies. 

( b )  The  Audit  and  Examination  Guide 
for  Small  Business  Investment  Com¬ 
panies  is  printed  in  Appendix  1  as  part 
of  the  regulations  of  this  part. 

*  *  *  •  * 

3.  Paragraph  (c)  of  §  107.1104  is 
deleted. 

4.  It  is  proposed  to  adopt  Appendices 
1  and  2  of  Part  107  as  set  forth  below: 

Dated:  December  6, 1971. 

Thomas  S.  Kleppe, 
Administrator. 

Appendix  1 — Audit  and  Examination  Guide 

For  Small  Business  Investment  Com¬ 
panies 

FOREWORD 

The  Small  Business  Investment  Act  of  1958, 
as  amended,  expresses  the  declared  policy  of 
the  Congress  and  purpose  of  the  Act  to  Im¬ 
prove  and  stimulate  the  national  economy, 
and  particularly  the  small  business  segment 
thereof,  by  establishing  a  program  to  stim¬ 
ulate  and  add  to  the  flow  of  private  equity 
capital  and  long-term  loan  funds  which 
small  business  concerns  need  to  finance  their 
operations  and  assist  In  their  growth,  ex¬ 
pansion,  and  modernization,  and  which  are 
not  available  in  the  amounts  required :  "Pro¬ 
vided;  however,  that  this  policy  shall  be  car¬ 
ried  out  in  such  manner  as  to  Insure  the 
maximum  participation  of  private  financing 
sources.” 

The  Small  Business  Administration,  In  car¬ 
rying  out  this  policy,  requests  the  coopera¬ 
tion  of  independent  public  accountants  en¬ 
gaged  in  the  practice  of  public  accounting 
to  participate  in  their  own  localities  In  the 
audit  (financial  examination)  program  for 
small  business  investment  companies.  It  is 
desired  that  the  audits  of  such  companies 
performed  by  independent  public  account¬ 
ants  selected  by  the  individual  companies 
will  be  conducted  with  the  uniformly  high 
degree  of  competency  which  the  profession 
has  so  long  striven  to  maintain.  Through 
the  efficient,  thorough,  and  economical  per¬ 
formance  of  the  audits,  the  best  interests  of 
the  Licensee,  the  Small  Business  Adminis¬ 
tration,  and  the  accounting  profession  will 
be  served. 

This  Audit  and  Examination  Guide  for 
t  Small  Business  Investment  Companies  was 
initially  prepared  by  the  Small  Business  Ad¬ 
ministration  with  the  advice  of  a  committee 
of  independent  certified  public  accountants. 
It  has  been  revised  primarily  to  take  account 
of  amendments  of  the  Small  Business  Invest¬ 


ment  Act  and  of  the  regulations  governing 
small  business  Investment  companies.  Any 
inquiries  or  comments  relating  to  the  exami¬ 
nation  of  financial  statements  of  small  busi¬ 
ness  investment  companies,  or  to  the  audit¬ 
ing  and  reporting  procedure  as  set  forth  in 
this  Audit  and  Examination  Guide  should  be 
directed  to  the  Staff  Accountant,  Investment 
Division,  Small  Business  Administration, 
1441  L  Street  NW„  Washington,  DC  20416. 

GENERAL  CONSIDERATIONS 

The  Small  Business  Administration,  under 
authority  granted  by  the  Small  Business  In¬ 
vestment  Act  of  1958,  as  amended,  requires 
small  business  investment  companies 
licensed  by  SBA  under  the  Act  to  have  an 
audit  (financial  examination)  made  of  their 
accounts  and  records  annually  by  inde¬ 
pendent  public  accountants  selected  or  ap¬ 
proved  by  SBA.  SBA  requires  that  the  engage¬ 
ment  cover  a  “financial  examination”  type  of 
audit  described  hereinafter.  The  annual 
audit  shall  be  performed  as  of  the  close  of 
each  Licensee’s  fiscal  year.  Three  copies  of  the 
annual  audit  report  should  be  submitted  to 
SBA  as  soon  as  practicable  after  completion 
and  no  later  than  the  last  day  of  the  third 
month  following  the  close  of  the  period  cov¬ 
ered  by  the  audit. 

Any  public  accountant,  certified  or  li¬ 
censed  by  a  regulatory  authority  of  a  State 
or  other  political  subdivision  of  the  United 
States,  who  is  Independent  and  who  Is  duly 
authorized  to  practice  as  a  public  account¬ 
ant,  and  is  In  good  standing  under  the  laws 
of  the  State  or  other  comparable  authority 
In  which  so  authorized,  may  be  considered 
qualified  to  render  an  opinion  as  an  In¬ 
dependent  public  accountant  on  behalf  of 
an  SBIC  whose  principal  office  is  located 
in  such  State  or  authority.  Effective  De¬ 
cember  31,  1975,  only  a  certified  public  ac¬ 
countant  may  be  considered  qualified  to 
render  an  opinion  as  an  Independent  public 
accountant  on  behalf  of  an  SBIC  except  that 
those  licensed  public  accountants  who  have 
received  their  licenses  on  or  before  De¬ 
cember  31,  1971,  will  also  be  considered 
similarly  qualified. 

The  Small  Business  Administration  will 
not  recognize  any  public  accountant  as  in¬ 
dependent  who  is  not  in  fact  Independent. 
For  example  an  accountant  will  be  con¬ 
sidered  not  Independent  with  respect  to  any 
small  business  Investment  company  with 
which  he  has,  or  had  during  the  period 
covered  by  the  audit  (financial  examina¬ 
tion)  ,  any  direct  financial  interest  or  any 
material  indirect  financial  interest:  or  with 
which  he  Is,  or  was  during  such  period, 
connected  as  a  promoter,  underwriter,  vot¬ 
ing  trustee,  investment  adviser,  director, 
officer,  or  employee  or  in  the  capacity  of 
rendering  bookkeeping  services  In  determin¬ 
ing  whether  an  accountant  may  in  fact  be 
not  independent  with  respect  to  a  particular 
SBIC,  SBA  will  give  appropriate  considera¬ 
tion  to  all  relevant  circumstances,  including 
evidence  bearing  on  all  relationships  be¬ 
tween  the  accountant  and  such  SBIC  or  any 
affiliate  thereof,  and  will  not  confine  Itself 
to  the  relationships  existing  in  connection 
with  the  filing  of  reports  with  this  Agency. 

The  responsibility  for  the  selection  of  the 
independent  public  accountant  by  the  SBIC 
is  vested  in  the  board  of  directors.  Any  ac¬ 
countant  qualifying  as  an  independent  pub¬ 
lic  accountant,  as  explained  above,  may  be 
considered  as  having  SBA  approval  to  per¬ 
form  the  annual  audit  (financial  examina¬ 
tion)  upon  selection  by  the  board,  and  the 
filing  with  SBA  by  such  accountant  of  an 
executed  IP  A  Statement.  CO  Form  112  (4-70) , 
certifying  as  to  his  qualification  and  inde¬ 
pendence,  unless  otherwise  advised  by  SBA. 
It  is  strongly  reoommended  that  the  board 
give  thorough  consideration  each  year  to  the 
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matter  of  selecting  the  public  accountant  to 
perform  that  year's  audit.  The  board  under 
this  policy  selects  an  accountant  with  whom 
It  agrees  as  to  the  engagement  and  basis  of 
compensation.  The  SBIC  then  furnishes  no¬ 
tification  of  the  board’s  selection  to  the  Staff 
Accountant,  Investment  Division,  Small 
Business  Administration,  1441  L  Street  NW., 
Washington,  DC  20416.  Notification  to  SBA  is 
not  necessary  when  the  same  accountant  or 
accountants  are  retained  for  successive  years. 

This  guide  has  been  prepared,  and  made  a 
part  of  the  regulations,  to  inform  Licensees 
under  the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  independent  public 
accountants  engaged  by  them  as  to  SBA’s 
minimum  requirements  concerning  fidelity 
bonds,  valuation  of  portfolio  assets,  and 
audits  (financial  examinations)  of  SBICs.  It 
is  not  Intended  to  be  a  complete  manual  of 
audit  (financial  examination)  procedure,  nor 
Is  It  intended  to  supplant  the  accountant's 
judgment  as  to  any  additional  work  required 
to  meet  generally  accepted  auditing  stand¬ 
ards  and  to  render  adequate  and  appropriate 
reports.  Through  use  of  this  guide  by  inde¬ 
pendent  public  accountants  the  Administra¬ 
tion  expects  audits  (financial  examinations) 
of  uniformly  high  quality  to  be  made  of  all 
small  business  investment  companies  li¬ 
censed  by  SBA. 

The  procedures  set  forth  herein  apply  gen¬ 
erally  to  a  type  of  audit  technically  termed 
a  “financial  examination.” 

A  financial  examination  is  to  be  made  in 
accordance  with  generally  accepted  auditing 
standards.  The  auditing  procedures  employed 
should  Include:  (1)  Review  of  the  system  of 
internal  control  and  of  the  accounting  prin¬ 
ciples  followed;  (2)  independent  sampling 
(through  inspection,  correspondence,  etc.)  to 
ascertain  the  existence  of  assets;  (3)  applica¬ 
tion  of  audit  tests  to  determine  that  liabili¬ 
ties  are  reflected  in  the  balance  sheet;  (4) 
review  and  testing  of  the  income  and  ex¬ 
pense  accounts;  (5)  review  of  the  account¬ 
ing  records,  with  application  of  appropriate 
testing  procedures,  to  determine  the  authen¬ 
ticity  and  general  reliability  of  the  financial 
statements  prepared  from  the  accounts;  and 
(6)  such  other  auditing  procedures  as  the 
independent  public  accountant  considers 
necessary  in  the  circumstances. 

SBA  has  prescribed  a  system  of  account 
classifications  which  is  required  to  be  used 
by  licensed  small  business  investment  com¬ 
panies.  The  Agency  requires  uniform  report¬ 
ing  and  contemplates  that  generally  accepted 
auditing  standards  will  be  maintained.  The 
attainment  of  accounting  and  reporting  uni¬ 
formity  and  the  maintenance  of  auditing 
standards  will  provide  reliable  Information 
for  use  by  SBIC  management  and  SBA.  Ac¬ 
countants  engaged  by  SBICs  should  become 
familiar  with: 

Small  Business  Investment  Act  of  1958,  as 
amended. 

Regulations  governing  small  business  invest¬ 
ment  companies  Issued  pursuant  to  the 
Small  Business  Investment  Act  of  1958,  as 
amended. 

System  of  Account  Classifications  for  Small 
Business  Investment  Companies  (Part  111, 
SBA  Rules  and  Regulations) . 

Financial  Report,  SBA  Form  468. 

REPORT  OF  AUDIT  (FINANCIAL  EXAMINATION) 

General 

The  financial  statements  referred  to  in  this 
guide  are  those  constituting  the  Financial 
Report,  SBA  Form  468, 1  and  should  be  pre¬ 
pared  on  such  form.  The  accountant’s  ex¬ 
amination  should  be  directed  toward  the 
expression  of  an  opinion  as  to  whether  the 


1  Filed  as  part  of  the  original. 
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statements  of  (a)  financial  condition,  (b) 
surplus  reconciliations,  (c)  income  and  ex¬ 
pense,  (d)  realized  gains  and  losses  on  in¬ 
vestments.  and  (e)  changes  in  financial  posi¬ 
tion,  present  fairly  the  financial  position  of 
the  SBIC  as  of  the  audit  date  and  the  results 
of  its  operations  for  the  period  then  ended 
in  conformity  with  generally  accepted  ac¬ 
counting  principles  applied  on  a  basis  con¬ 
sistent  with  the  preceding  year.  The  sched¬ 
ules  of  SBA  Form  468  should  be  subject  to 
the  audit  procedures  applied  in  the  account¬ 
ant's  examination  of  the  basic  financial 
statements  to  enable  him  to  express  an  opin¬ 
ion  as  to  whether  these  schedules  are  fairly 
stated  in  all  material  respects  in  relation  to 
the  basic  financial  statements. 

It  is  contemplated  that  a  long-form  audit 
report  shall  be  rendered  including  the  Fi¬ 
nancial  Report,  SBA  Form  468  the  account¬ 
ant’s  opinion  thereon  and  narrative  com¬ 
ments  relating  to  significant  accounts  and 
matters. 

The  accountant  should,  when  possible, 
provide  an  unqualified  opinion.  In  cases  in 
which  he  considers  it  necessary  to  qualify  or 
disclaim  an  opinion,  the  accountant  should 
cite,  when  applicable  the  specific  loans,  in¬ 
vestments  or  other  items  causing  such  quali¬ 
fication  or  disclaimer,  and  also  state  the 
specific  factors  involved  which  led  to  the 
qualification  or  disclaimer. 

It  is  expected  that  all  audit  adjustments 
will  be  recorded  in  the  SBIC’s  records  before 
completion  of  the  audit  report,  so  that  finan¬ 
cial  statements  included  in  the  audit  report 
will  agree  with  the  books  as  adjusted  to  the 
balance  sheet  date,  giving  consideration  to 
reclassifications  of  account  balances  for  re¬ 
port  purposes.  If  the  adjustments  are  not  on 
the  books  of  the  SBIC  a  statement  should 
be  made  to  this  effect. 

The  accountant’s  comments  should  be  con¬ 
cise  and  meaningful.  Comments  stereotyped 
as  to  expression  on  the  basis  of  previous 
reports  are  to  be  avoided. 

The  agreement  between  the  SBIC  and  the 
accountant  with  respect  to  the  audit  (finan¬ 
cial  examination)  should  provide  that  any 
information  in  the  accountant’s  working 
papers  will  be  made  available  upon  request 
to  the  SBIC  or  to  SBA. 

Three  copies  of  the  audit  report,  with  SBA 
Form  468,  properly  executed  by  the  appro¬ 
priate  officers  of  the  SBIC  shall  be  submitted 
to  SBA. 

A  copy  of  all  adjusting  Journal  entries 
recommended  by  the  accountant  should  be 
attached  to  the  inside  of  the  back  cover  of 
each  copy  of  the  audit  report  submitted  to 
SBA.  Also  attached  to  the  inside  of  the  back 
cover  of  each  copy  of  the  audit  report  should 
be  a  copy  of  any  transmittal  letter,  special 
report,  or  similar  communication  furnished 
to  the  SBIC. 

All  SBIC  audit  reports  submitted  to  SBA 
should  be  sent  to:  Investment  Division, 
Small  Business  Administration,  1441  L  Street 
NW.,  Washington,  DC  20416. 

Accountant’s  Report  ( Certificate ) 

The  accountant's  report  shall  be  dated, 
signed,  and  shall  identify  without  detailed 
enumeration  the  financial  statements  cov¬ 
ered  by  the  report.  The  accountant’s  report 
shall  state  whether  the  audit  was  made  in 
accordance  with  generally  accepted  auditing 
standards;  and  shall  designate  any  auditing 
procedures  generally  recognized  as  acceptable 
or  deemed  necessary  by  the  accountant  under 
the  circumstances  of  the  particular  case, 
which  have  been  omitted,  and  the  reasons 
for  their  omission.  Nothing  herein  shall  be 
construed  to  imply  authority  for  the  omis¬ 
sion  of  any  procedures  which  independent 
public  accountants  would  ordinarily  em¬ 
ploy  in  the  course  of  an  audit  made  for  the 
purpose  of  expressing  the  opinion  required 
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as  stated  hereinafter.  The  accountant's  re¬ 
port  shall  (a)  state  clearly  the  opinion  of 
the  aocountant  as  to  the  fairness  with  which 
the  financial  statements  present  the  finan¬ 
cial  position  of  the  Licensee  at  the  audit 
date  and  the  results  of  its  operations  for  the 
period  then  ended  in  conformity  with  gen¬ 
erally  accepted  accounting  principles;  (b) 
state  whether  the  supplemental  data  con¬ 
tained  in  the  schedules  of  SBA  Form  468 
have  been  subjected  to  the  audit  procedures 
applied  in  the  examination  of  the  basic  fi¬ 
nancial  statements  and  whether,  in  the  ac¬ 
countant’s  opinion,  these  data  are  fairly 
stated  in  all  material  respects  in  relation 
to  the  basic  financial  statements;  and  (c) 
make  reference  to  the  consistent  applica¬ 
tion  of  such  principles  or  to  any  material 
changes  in  accounting  principles  or  prac¬ 
tices  or  method  of  applying  the  accounting 
principles  or  practices,  which  affect  com¬ 
parability  of  such  financial  statements  with 
those  of  prior  and  future  periods.  Any  mat¬ 
ter  to  which  the  accountant  takes  exception 
shall  be  clearly  identified,  the  exception 
thereto  specifically  and  clearly  stated,  and, 
to  the  extent  practicable,  the  effect  of  each 
such  exception  on  the  related  financial 
statements  given. 

The  independent  public  accountant  is  ex¬ 
pected  to  satisfy  himself  as  to  the  reason¬ 
ableness  of  the  bases  used  by  SBIC’s  Board 
of  Directors  in  determining  the  valuation  of 
loans  and  investments  as  presented  under 
the  pertinent  headings  of  this  guide.  The 
independent  public  accountant  should  de¬ 
termine  and  report  in  the  narrative  com¬ 
ments  of  his  long-term  report,  whether  the 
SBIC  appears  to  have  followed  the  valuation 
techniques  and  standards  set  forth  in  SBA 
Policy  and  Procedure  Release  No.  2006  dated 
December  31,  1965,  in  making  the  valuation. 
Except  insofar  as  the  valuations  may  affect 
the  carrying  values  of  investments  shown  on 
the  financial  statements,  it  shall  be  under¬ 
stood  that  the  accountant’s  opinion  on  the 
financial  statements  contained  in  SBA  Form 
468  does  not  extend  to  the  valuation  of  loans 
and  Investments  given  in  the  memorandum 
item  after  the  end  of  the  Statement  of  Fi¬ 
nancial  Condition  and  in  the  memorandum 
columns  of  the  applicable  schedules. 

Procedure  for  Reporting  Irregularities 

To  meet  its  responsibilities  SBA  requires 
that  the  Investment  Division  be  notified  im¬ 
mediately  in  the  event  any  apparent  defal¬ 
cation  or  other  apparent  criminal  violation 
is  disclosed.  The  examining  accountant 
should  determine  that  this  has  been  done 
in  every  applicable  case. 

AUDIT  OF  ACCOUNTS  AND  REPORT  OF  AUDIT 
PROCEDURES  AND  FINDINGS 

The  audit  (financial  examination)  referred 
to  herein  shall  be  conducted  in  accordance 
with  generally  accepted  auditing  standards 
and  therefore  shall  include  such  tests  of  the 
accounting  records  and  such  other  proce¬ 
dures  as  deemed  necessary  to  enable  the  inde¬ 
pendent  public  accountant  to  render  an 
opinion  on  the  statements  reported  upon. 
Among  the  procedures  to  which  particular 
attention  should  be  given  are  the  following: 

Internal  Control 

It  is  expeoted  that  the  independent  public 
accountant  will  review  the  company’s  proce¬ 
dures  and  form  an  opinion  on  the  effective¬ 
ness  of  the  internal  control.  In  determining 
the  extent  and  nature  of  the  testing  and 
checking  of  certain  accounts  consideration 
should  be  given  to  existing  internal  control. 
It  is  important  that  the  aocountant  set  forth 
his  observations  on  the  effectiveness  of  in¬ 
ternal  control  in  the  general  comments  sec¬ 
tion  of  his  report,  together  with  any  sug¬ 
gestions  he  may  have  for  improvement.  The 
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accountant  may  If  he  considers  It  more  ap¬ 
propriate,  report  on  Internal  control  In  a 
supplementary  letter  report  rather  than 
commenting  thereon  In  the  general  comment 
section  on  this  report. 

Each  Licensee  is  required  to  establish  and 
maintain  effective  oontrol  arrangements  cov¬ 
ering  Its  porfollo  of  Investment  securities, 
funds,  and  equipment.  Dual  control  over  dis¬ 
bursements  of  funds  and  withdrawals  of 
securities  from  safekeeping,  and  the  segrega¬ 
tion  of  duties  of  employees  represent  key 
features  of  such  arrangements. 

Fidelity  Bond 

The  independent  public  accountant  should 
check  the  provisions  of  the  SBIC’s  fidelity 
bond  against  the  requirements  of  SBA  as 
stated  In  Addendum  I  of  this  guide,  and 
should  comment  in  his  report  regarding  the 
conformity  of  the  bond  to  such  require¬ 
ments. 

Minutes 

The  accountant  should  review  the  minutes, 
and  determine  that  Items  of  a  financial  na¬ 
ture  have  been  adequately  reflected  In  the 
financial  statements,  schedules  and  notes 
thereto.  Where,  In  the  accountant's  opinion, 
material  actions  of  the  SBIC  are  not  ade¬ 
quately  covered  by  the  minutes  and  Items 
covered  In  the  minutes  are  not  reflected  In 
the  financial  statements,  appropriate  dis¬ 
closure  should  be  made  In  the  accountant's 
report. 

Cash 

Cash  on  hand  should  be  counted.  Cash  In 
banks  should  be  reconciled  with  book  bal¬ 
ances  and  confirmed  by  correspondence.  In 
addition  to  bank  statements  at  balance  sheet 
date  of  the  audit,  the  Independent  public 
accountant  should  request  and  utilize  cut¬ 
off  statements  as  of  a  subsequent  date  to 
permit  determination  of  the  disposition  of 
outstanding  checks,  deposits  In  transit,  and 
other  reconciling  items. 

U.S.  Government  Obligations,  Insured 
Savings,  and  Time  Deposits 

Temporary  investments  made  from  the 
company's  general  cash  funds  in  direct  and/ 
or  fully  guaranteed  Ufi.  Government  obliga¬ 
tions  should  be  verified  by  Inspection  or, 
when  applicable,  by  confirmation  from  cus¬ 
todians.  Verification  should  Include  ascer¬ 
tainment  that  proper  Interest  coupons  are 
attached  to  bearer  bonds.  The  recorded  cost 
or.  In  the  case  of  UJ3.  bonds,  the  current 
redemption  value  should  be  verified.  The 
accountant  should  ascertain  that  registered 
bonds  are  In  the  name  of  the  SBIC  or  en¬ 
dorsed  so  as  to  be  transferable  to  the  com¬ 
pany,  or  are  accompanied  by  powers  of  at¬ 
torney. 

Temporary  Investments  of  the  company’s 
general  cash  funds  In  savings  Institutions 
should  be  reconciled  with  book  balances  and 
confirmed  by  correspondence.  Time  certifi¬ 
cates  of  deposits  should  be  examined  to 
verify  the  SBIC’s  ownership  of  time  depos¬ 
its  and  to  ascertain  correctness  of  the  bal¬ 
ances  per  books. 

Notes  and  Accounts  Receivable,  and 
Allowance  for  Uncollectibles 

Miscellaneous  notes  on  hand  should  be 
examined  and  the  details  compared  with 
the  company’s  records.  A  representative 
number  should  be  confirmed  by  correspond¬ 
ence  with  the  makers. 

Accounts  receivable  for  services  rendered 
participating  companies,  for  commitment 
fees,  for  declared  dividends  and  sharings  In 
Income,  and  for  management  consulting.  In¬ 
vestigation,  appraisal,  and  related  services 
rendered,  as  shown  by  subsidiary  records, 


should  be  reconciled  to  control  accounts. 
The  same  should  be  done  with  respect  to 
receivables  representing  participating  com¬ 
panies’  portions  of  principal  and  accrued 
Interest  receivable  from  financed  small 
business  concerns. 

The  collectibility  of  notes  and  accounts  re¬ 
ceivable  should  be  considered  on  the  basis  of 
the  most  reliable  Information  the  auditor 
can  obtain.  Such  amounts  due  should  be  dis¬ 
cussed  with  the  executive  officers  of  the  com¬ 
pany.  Any  contractual  delinquency  in  pay¬ 
ments  to  date  should  be  given  due  considera¬ 
tion.  Items  considered  uncollectible  should 
be  recommended  for  writeoff,  and  those  of 
doubtful  collectibility  should  be  adequately 
provided  for  in  the  allowance  for  uncol¬ 
lectible  notes  and  accounts  receivable.  If 
considered  desirable,  an  adjusting  entry  to 
the  allowance  account  should  be  recom¬ 
mended  by  the  accountant  for  adoption  by 
the  SBIC.  Comments  concerning  the  ade¬ 
quacy  of  the  allowance  account  should  be  In¬ 
cluded  in  the  audit  report. 

Accrued  Interest  Receivable  and  Allowance 
for  Uncollectibles 

Determination  should  be  made  that  Inter¬ 
est  receivable  Is  currently  and  correctly 
accrued  on  the  SBIC’s  records.  This  Involves 
Interest  accrued  on  U.S.  Government  obliga¬ 
tions,  loans  to  and  debt  securities  of 
small  business  concerns,  notes  receivable, 
sales  contracts,  and  other  interest-bearing 
amounts  due  from  debtors. 

Comments  concerning  the  adequacy  of  the 
allowance  for  uncollectible  interest  receiv¬ 
able  should  be  Included  in  the  audit  report. 

Due  From  Directors,  Officers,  and  Employees 
Advances  made  to  directors,  officers,  and 
employees  should  be  reviewed  for  proper 
authorization  and  recording,  and  should  be 
commented  on  if  not  authorized  or  has  been 
outstanding  more  than  6  months. 

Funds  in  Escrow  and  Other  Current  Assets 
Funds  In  escrow  pending  closing  of  financ¬ 
ing  for  small  business  concerns  should  be 
confirmed.  Miscellaneous  current  assets 
should  be  reviewed  for  authenticity  and  ap¬ 
propriateness  of  classification. 

Loans,  Debt  Securities,  Loans  and  Debt 
Securities,  Securities  Sold  With  Recourse, 
Allov>ances  for  Uncollectibles  and  Losses, 
and  Unearned  Discount,  Fees,  and  Other 
Charges 

The  Independent  public  accountant  should 
review  notes,  mortgages,  and  other  obliga¬ 
tion  documents  evidencing  loans  granted 
under  section  305  of  the  Small  Business  In¬ 
vestment  Act,  as  amended,  and  should  con¬ 
firm  directly  with  the  makers  the  amount  of 
the  unpaid  balances.  Debt  securities  of  small 
business  concerns,  purchased  by  the  SBIC 
under  provisions  of  section  304  of  the  Act, 
as  amended,  should  be  subjected  to  a  simi¬ 
lar  review  and  confirmation.  Either  type  of 
financing  Instruments  obtained  from  other 
SBIC’s  through  purchase  or  through  ex¬ 
change  of  portfolio  securities  should  likewise 
be  examined  and  confirmed  with  the  Issuers. 
All  obligation  documents  should  be  checked 
for  signing  by  authorized  parties,  including 
proper  witnessing  and  acknowledgment,  and 
for  stated  Interest  rate  and  term.  Loans  and 
debt  securities  pledged  should  be  confirmed 
by  correspondence  with  the  holders.  Deter¬ 
mine  If  securities  pledged  are  subject  to  SBA 
earmarking  or  nonhypothecation  require¬ 
ments  and  If  so,  that  SBA  has  furnished 
written  approval. 

The  System  of  Account  Classifications  pro¬ 
vides  for  carrying  loans  and  debt  securities 
at  their  unpaid  principal  balances,  including 
any  related  uncollected  discounts,  fees,  or 


other  charges.  In  the  case  of  any  such  fi¬ 
nancings  In  which  participations  are  sold  to 
others,  only  the  portion  retained  by  the  sell¬ 
ing  company  Is  shown  In  the  seller’s  books. 
Loans  and  debt  securities  are  to  be  reported 
in  the  Statement  of  Financial  Condition  of 
SBA  Form  468  on  the  same  basis  as  recorded 
in  the  accounts. 

Determination  should  be  made  that  mort¬ 
gages  required  to  be  recorded  bear  proper 
notation  of  such  recording.  The  accountant 
should  ascertain  from  such  sources  as  the 
loan  and  debt  security  ledger  cards  or  sheets, 
the  collateral  register,  document  files,  min¬ 
utes  of  board  of  directors’  meetings,  and 
statements  of  executive  officers,  what  collat¬ 
eral  documents  should  be  on  hand  evidenc¬ 
ing  security  for  loans  and  debt  securities, 
and  should  check  for  the  presence  of  such 
collateral  documents. 

The  accountant  should  inspect  each  par¬ 
ticipation  agreement  under  which  the  com¬ 
pany  has  purchased  a  participation  Interest 
In  a  loan  or  debt  security,  should  Inspect  the 
documents  evidencing  such  participation  and 
should  request  confirmation  from  seller  to 
the  extent  considered  necessary.  Similarly, 
amount  reflected  In  subsidiary  records  as  par¬ 
ticipations  of  others  In  loans  and  debt  se¬ 
curities  of  the  company  under  audit  should 
be  reviewed  In  relation  to  the  pertinent  par¬ 
ticipation  agreements  and  confirmed  with 
the  purchasers  to  the  extent  warranted. 

The  amounts  of  loans  and  debt  securities 
sold  with  recourse  should  be  checked  to  the 
records  of  such  sales  and  to  the  advices 
received  from  the  purchasers  as  to  payments 
made  by  the  financed  small  business 
concerns. 

The  Independent  public  accountant  should 
review  the  current  financial  statements  of 
the  concerns  which  are  financed  by  the  SBIC 
and  provide  comments  when  considered  sig¬ 
nificant  relative  to  the  financial  podtion  of 
the  concern  financed.  When  such  financial 
statements  of  the  concerns  are  not  available 
the  accountant  shall  so  state  In  his  report. 

The  board  of  directors  of  the  SBIC  has  the 
responsibility  of  determining  in  good  faith  a 
realistic  valuation  for  each  specific  loan  and 
debt  security,  which  shall  be  arrived  at  after 
consideration  of  all  pertinent  factors.  Valua¬ 
tion  techniques  and  standards  for  guidance 
of  the  board  are  set  forth  in  SBA  Policy  and 
Procedural  Release  No.  3006.  The  inde¬ 
pendent  public  accountant  should  satisfy 
himself  as  to  the  reasonableness  of  the  bases 
employed  by  the  board  of  directors  in  making 
determinations  of  the  value  of  loons  and  debt 
securities.  No  appreciation  In  value  of  debt 
securities  Is  to  be  recorded  in  the  books  of 
account.  The  valuations  as  determined  by  the 
board  of  directors  are  to  be  shown  In  the 
memorandum  column  of  the  applicable 
schedule  of  the  Financial  Report,  SBA 
Form  468. 

The  accountant  should  discuss  all  mar¬ 
ginal  loans  and  debt  securities  with  the 
executive  officers  of  the  SBIC.  Writeoffs 
should  be  recommended  In  instances  In 
which  the  unpaid  balances  of  leans  and  debt 
securities  are  considered  uncollectible.  The 
allowance  for  uncollectible  loans  and  the 
allowance  for  losses  on  debt  securities  should 
be  reviewed  as  to  adequacy  and  commented 
upon  In  the  report.  If  considered  desirable, 
adjusting  entries  to  the  allowance  accounts 
should  be  recommended  by  the  accountant 
for  adoption  by  the  SBIC. 

Special  attention  should  be  given  by  the 
accountant  to  verification  of  all  amounts  of 
unearned  discount,  fees,  and  other  charges 
shown  as  deducted  from  the  unpaid  balances 
of  loans  and  debt  securities. 
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Capital  Stock  of  Small  Business  Concerns; 

Warrants,  Options,  and  Other  Stock  Rights 

Acquired  from  SBCs;  and  Allowances  for 

Losses 

All  capital  stock  of  small  business  con¬ 
cerns  In  the  possession  of  the  SBIC  should 
be  verified  by  inspection  of  the  stock  certi¬ 
ficates.  Similar  capital  stock  on  the  books 
which  is  not  in  the  possession  of  the  com¬ 
pany  should  be  confirmed  by  direct  corre¬ 
spondence  with  those  having  possession 
thereof.  Capital  stock  of  small  business  con¬ 
cerns  is  to  be  recorded  on  the  books  of  the 
SBIC  at  cost.  In  the  case  of  any  such  financ¬ 
ings  in  which  participations  are  sold  to 
others,  only  the  portion  retained  by  the  sell¬ 
ing  company  is  shown  in  the  seller's  books. 

The  independent  public  accountant  should 
review  the  cost  determinations  made  with 
respect  to  warrants,  options,  or  other  stock 
rights  carried  on  the  books  at  a  monetary 
value.  Only  the  selling  company’s  portion  of 
such  stock  rights  is  shown  in  its  books  when 
participations  in  the  stock  rights  are  sold 
to  others. 

The  accountant  should  inspect  the  agree¬ 
ment  and  other  documents  evidencing  each 
participation  purchased,  and  should  request 
confirmation  from  sellers  to  the  extent  con¬ 
sidered  necessary.  Similarly,  amounts  re¬ 
flected  in  subsidiary  records  as  participations 
of  others  in  capital  stock  and  warrants,  op¬ 
tions,  or  other  stock  rights  acquired  by  the 
company  under  audit  should  be  reviewed  in 
relation  to  the  pertinent  participation  agree¬ 
ments  and  confirmed  with  the  purchasers  to 
the  extent  warranted. 

It  is  the  responsibility  of  the  SBIC’s  board 
of  directors  to  determine  in  good  faith  a 
realistic  valuation  ior  each  capital  stock  in¬ 
vestment  and  for  warrants,  options,  or  other 
stock  rights  for  which  a  separate  cost  has 
been  determined.  This  valuation  shall  be  ar¬ 
rived  at  after  consideration  of  all  pertinent 
factors.  Valuation  techniques  and  standards 
for  guidance  of  the  board  are  set  forth  in 
SBA  Policy  and  Procedural  Release  No.  2006. 
The  independent  public  accountant  should 
satisfy  himself  as  to  the  reasonableness  of 
the  bases  employed  by  the  board  of  directors 
in  making  the  value  determinations.  No  ap¬ 
preciation  in  the  value  of  capital  stock  or 
stock  rights  Investments  is  to  be  recorded 
in  the  books  of  account.  The  valuations  of 
the  stock  and  stock  rights  as  determined  by 
the  board  of  directors  are  to  be  shown  in 
the  memorandum  column  of  the  applicable 
schedule  of  the  Financial  Report,  SBA  Form 
468. 

The  financial  position  and  earnings  of  the 
financed  small  business  concerns  are  im¬ 
portant  factors  in  the  board  of  director’s  de¬ 
termination  of  the  real  value  of  the  stock 
and  stock  rights  issued  by  such  concerns. 
The  independent  public  accountants  should 
review  the  current  financial  statements  of 
the  concerns  which  are  financed  by  the 
SBIC  and  provide  comments  when  con¬ 
sidered  significant  relative  to  the  financial 
position  of  the  concern  financed.  When 
financial  statements  of  the  concerns  are  not 
available  the  accountant  shall  so  state  in 
his  report.  Any  material  decrease  in  value  of 
capital  stock  or  stock  rights,  as  determined 
by  the  board  of  directors,  that  is  not  ob¬ 
viously  of  a  transitory  nature  should  be 
compensated  for  by  an  increase  in  the  al¬ 
lowance  for  losses  on  capital  stock  of  small 
business  concerns,  or  in  the  allowance  for 
losses  on  their  warrants,  options,  and  other 
stock  rights,  as  appropriate.  These  allow¬ 
ance  accounts  should  be  reviewed  as  to  ade¬ 
quacy  by  the  accountant  and  commented 
upon  in  his  report.  An  adjusting  entry  to 
effect  any  necessary  increase  should  be 
recommended  by  the  accountant  for  adop¬ 
tion  by  the  company.  Likewise,  entries 


should  be  recommended  to  write  off  any 
established  loss  on  capital  stock  of  small 
business  concerns  or  on  stock  rights  of  such 
concerns. 

Venture  Capital 

Under  the  Small  Business  Investment  Act 
of  1958.  as  amended,  SBICs  are  entitled  to 
borrow  additional  funds  from  SBA  if  they 
have  a  qualifying  amount  of  combined  paid- 
in  capital  and  paid-in  surplus  and  main¬ 
tain  a  minimum  percentage  of  total  funds 
available  for  investment  in  small  business 
concerns  invested  or  committed  in  “venture 
capital,’’  as  defined  in  §  107.3  of  the  regula¬ 
tions.  The  independent  public  accountant, 
referring  to  the  official  definition  of  venture 
capital  and  reviewing  the  lending  instru¬ 
ments  and  related  documents,  should  deter¬ 
mine  that  the  total  amount  of  venture  capi¬ 
tal  as  indicated  in  the  Financial  Report,  SBA 
Form  468,  is  substantially  correct. 

Assets  Acquired  in  Liquidation  of  Loans  and 

Debt  Securities,  Accumulated  Deprecia¬ 
tion,  Mortgages  Payable,  and  Allowance 

for  Losses 

These  assets  may  include  a  wide  variety  of 
things  of  value,  as,  for  example,  collateral 
notes  receivable,  accounts  receivable,  Judg¬ 
ments,  sheriffs’  certificates,  and  various 
types  of  real  and  personal  property.  Property 
taken  in  liquidation  should  be  recorded  at 
an  amount  determined  by  the  board  of  di¬ 
rectors  on  the  basis  of  bid-ln-price,  agreed 
consideration,  or  fair  appraised  value,  as 
deemed  most  suitable:  Provided,  That  the 
net  amount  recorded  shall  not  exceed  the 
total  amount  of  the  related  loan  or  equity 
security  indebtedness  involved.  In  the  case 
of  mortgaged  real  property  acquired  in  liq¬ 
uidation  of  loans  and  debt  securities,  the 
property  should  be  recorded  at  gross  value 
as  determined  by  the  board  of  directors,  re¬ 
duced  as  necessary  to  bring  the  net  recorded 
value  within  the  above-stated  limitation. 
The  amount  of  the  existing  mortgage  or 
mortgages  on  such  property  should  be  shown 
as  a  deduction  from  the  property  acquired  in 
liquidation  on  the  asset  side  of  the  balance 
sheet.  The  accountant  should  verify  each  as¬ 
set  through  application  of  procedures  gen¬ 
erally  accepted  for  audit  of  the  particular 
class  of  assets  Involved.  Board  authorization 
for  recording  these  assets  at  the  amounts 
shown  should  be  ascertained.  The  amount 
recorded  will  correctly  represent  only  the 
selling  company’s  portion  of  any  such  as¬ 
sets  in  which  participants  are  sold  to 
others. 

It  is  the  board  of  directors’  responsibility 
to  determine  in  good  faith  a  realistic  valua¬ 
tion  for  each  security  or  other  item  of  prop¬ 
erty  comprising  assets  acquired  through 
liquidation  of  loans  and  debt  securities. 
Such  valuation  shall  be  arrived  at  after  con¬ 
sideration  of  all  pertinent  factors.  Valuation 
techniques  and  standards  or  guidance  of 
the  board  are  set  forth  in  SBA  Policy  and 
Procedural  Release  No.  2006.  The  independ¬ 
ent  public  accountant  should  satisfy  himself 
as  to  the  reasonableness  of  the  bases  em¬ 
ployed  by  the  board  in  determining  the 
values.  No  appreciation  in  the  original  re¬ 
corded  value  of  assets  acquired  in  liquida¬ 
tion  of  loans  and  debt  securities  is  to  be 
recorded  in  the  books  of  account.  The  valu¬ 
ations  as  determined  by  the  board  of  direc¬ 
tors  are  to  be  shown  in  the  memorandum 
column  of  the  applicable  schedule  of  the 
Financial  Report,  SBA  Form  468. 

The  accumulated  depreciation  on  assets 
acquired  in  liquidation  of  loans  and  debt 
securities  should  be  reviewed  by  the  account¬ 
ant  to  assure  that  it  is  not  less  in  amount 
than  a  conservative  estimate  of  the  expired 
service  life  of  such  property  while  owned 
by  the  SBIC.  Insurance  coverage  should  be 
reviewed. 


Such  acquired  assets  should  be  discussed 
with  the  executive  officers  of  the  company. 
Writeoff  should  be  recommended  for  items 
considered  worthless.  The  allowance  for 
losses  on  assets  acquired  in  liquidation  of 
loans  and  debt  securities  should  be  reviewed 
as  to  adequacy  and  commented  upon  in  the 
report.  If  considered  desirable,  adjusting 
entries  to  the  allowance  acoount  should  be 
recommended  bv  the  accountant  for  adop¬ 
tion  by  the  SBIC. 

Amounts  Due  From  Debtors  on  Sale  of  Assets 

Acquired  in  Liquidation  of  Loans  and  Debt 

Securities,  Participation  by  Others,  and 

Allowance  for  Uncollectibles 

Accounts  and  notes  receivable,  sales  con¬ 
tracts,  mortgages,  and  similar  evidences  of 
indebtedness  to  the  SBIC  arising  from  the 
sale  of  assets  acquired  in  liquidation  of  loans 
and  debt  securities,  as  shown  by  subsidiary 
records,  should  be  reconciled  to  the  control 
account.  Current  and  past-due  accounts  re¬ 
ceivable  should  be  confirmed  as  the  inde¬ 
pendent  public  accountant  may  deem  appro¬ 
priate,  considering  the  relative  significance 
of  such  accounts  in  the  financial  statements. 
The  accountant  should  check  all  notes,  sales 
contracts,  mortgages,  and  other  documents 
evidencing  amounts  due  from  debtors  on 
sale  of  assets  acquired  in  liquidation  of  loans 
and  debt  securities,  and  should  confirm 
directly  with  the  makers  the  unpaid  bal¬ 
ances  of  such  of  these  obligations  as  he 
considers  necessary.  Sales  contracts  and 
mortgages  should  be  examined  to  ascertain 
that  such  documents  required  to  be  recorded 
bear  proper  notation  of  recording. 

The  collectibility  of  the  amounts  due 
should  be  estimated  on  the  basis  of  the  most 
reliable  information  the  auditor  can  obtain. 
Such  amounts  due  should  be  discussed  with 
the  executive  officers  of  the  company.  Any 
contractual  delinquency  in  payments  to  date 
should  be  given  due  consideration.  Items 
considered  uncollectible  should  be  recom¬ 
mended  for  write-off,  and  those  of  doubtful 
collectibility  should  be  adequately  provided 
for  in  the  allowance  for  uncollectible 
amounts  due  from  debtors  on  sale  of  assets 
acquired  in  liquidation  of  loans  and  debt 
securities.  If  considered  desirable,  an  adjust¬ 
ing  entry  to  the  allowance  account  should 
be  recommended  by  the  accountant  for 
adoption  by  the  SBIC.  Comments  concern¬ 
ing  the  adequacy  of  the  allowance  account 
should  be  included  in  the  audit  report. 

Corporate  Premises  Owned,  Furniture  and 
Equipment,  and  Accumulated  Depreciation 

The  independent  public  accountant,  dur¬ 
ing  the  first  audit  of  the  SBIC,  should  ex¬ 
amine  the  documents  showing  title  to  the 
property  owned  as  oorporate  premises.  It 
should  be  ascertained  that  the  land  is  carried 
at  acquisition  cost,  plus  the  cost  of  subse¬ 
quent  benefit  assessments  and  improvements 
(other  than  buildings  and  improvements  re¬ 
lated  thereto),  and  that  the  charging  of 
such  additional  costs  to  the  land  account  has 
been  proper.  The  building  owned  as  a  part  of 
the  corporate  premises  should  be  recorded  at 
acquisition  cost  plus  cost  of  subsequent  im¬ 
provements  thereto.  Improvements  to  leased 
property  used  as  the  company’s  office  quarters 
should  be  recorded  at  cost.  The  basis  for  re¬ 
corded  cost  should  be  verified  and  capital 
additions  should  be  checked  to  ascertain  that 
only  properly  capitalizable  items  have  been 
added  to  book  cost.  Vouchers  and  invoices 
covering  such  additions  should  be  examined. 
Retirements  and  sales  should  be  reviewed  to 
see  that  all  transactions  have  been  properly 
reflected  in  the  accounts.  Insurance  coverage 
should  be  reviewed. 

The  accumulated  depreciation  on  the 
building  and  related  improvements  owned  as 
a  part  of  the  corporate  premises  should  be 
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reviewed  to  assure  that  It  Is  not  less  In 
amount  than  a  conservative  estimate  of  the 
expired  service  life  of  such  building  and  Im¬ 
provements.  The  basis  for  amortization  of 
leasehold  improvements  should  be  examined 
for  appropriateness. 

On  occasion,  an  SGIC  may  be  found  oper¬ 
ating  In  the  same  or  communicating  office  or 
building  with  a  bank  or  other  financial  insti¬ 
tution.  Sometimes  both  Institutions  are 
managed  by  the  same  Individuals  and  the 
same  facilities  may  be  used  for  transacting 
business.  The  accountant  should  satisfy  him¬ 
self  that  safeguards  are  maintained  which 
effectively  segregate  the  books,  records,  and 
assets  of  the  separate  Institutions  at  all 
times. 

The  accountant  should  ascertain  that  fur¬ 
niture  and  equipment.  Including  automo¬ 
biles,  are  recorded  on  the  books  at  cost.  Docu¬ 
ments  showing  ownership  of  automobiles  by 
the  company  should  be  inspected  and  In¬ 
voices  for  all  major  additions  to  furniture 
and  equipment  during  the  audit  period 
should  be  examined.  Sales  and  trade-ins  of 
furniture  and  equipment  should  be  tested  to 
determine  that  they  have  been  appropriately 
reoorded.  Insurance  coverage  should  be  re¬ 
viewed. 

The  accumulated  depreciation  on  furni¬ 
ture  and  equipment.  Including  automobiles, 
6hould  be  reviewed  for  adequacy. 

The  report  should  contain  comments  con¬ 
cerning  unusual  conditions.  If  any,  found 
with  respect  to  these  assets. 

Organization  Costs 

Legal  fees,  promotional  expense,  stock 
certificate  costs,  Incorporation  fees,  taxes, 
and  other  charges  which  may  comprise  orga¬ 
nization  costs  on  the  books  should  be  audited 
for  propriety  as  capital  charges  pending 
amortization  or  writeoff  to  the  organization 
expense  account.  Following  the  first  audit, 
the  review  of  organization  costs  will  ordi¬ 
narily  be  concerned  chiefly  with  a  determi¬ 
nation  and  evaluation  of  the  basis  for  amor¬ 
tization  and  the  consistency  with  which  the 
planned  elimination  of  this  balance  sheet 
item  Is  being  accomplished.  The  audit  re¬ 
port  comments  on  organization  costs  (at  the 
first  audit)  should  describe  the  components 
of  this  asset. 

Other 

Insurance  prepayments,  and  other  prepay¬ 
ments  and  deferred  items  should  be  reviewed. 
All  significant  Items  should  be  examined  for 
propriety,  for  applicability  to  future  periods, 
and  for  appropriateness  of  the  basis  for  write¬ 
off.  Particular  note  should  be  taken  of  any 
amounts  deferred  as  the  result  of  Improper 
accounting  or  failure  to  Identify  the  correct 
purposes  of  the  charges. 

The  audit  report  should  contain  adequate 
description  of  prepayments  and  deferred 
charges  and  should  contain  comments  con¬ 
cerning  any  large  or  unusual  amounts. 

Miscellaneous  assets  of  the  company  not 
Included  under  other  captions  should  be 
shown  here.  Miscellaneous  assets  should  be 
reviewed  for  validity  and  for  propriety  of 
their  retention  on  the  books. 

Accounts  Payable 

Accounts  payable  for  participating  com¬ 
panies'  portions  of  principal  and  accrued 
interest  receivable  from  financed  small  busi¬ 
ness  concerns,  compensation  for  services 
rendered  on  participations  purchased,  for 
commitment  fees  on  deferred  participations 
by  others,  and  for  other  values  received,  as 
shown  by  subsidiary  records,  should  be  veri¬ 
fied  and  reconciled  to  control  accounts.  The 
accruals  of  compensation  payable  and  com¬ 
mitment  fees  payable  should  be  reviewed 
with  reference  to  the  related  participation 
agreements.  Unusually  large  amounts  and  a 
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reasonable  proportion  of  other  amounts  due 
on  open  account  should  be  confirmed  by  cor¬ 
respondence  with  the  creditors. 

Other  Current  and  Accrued  Liabilities 

Subsidiary  records  on  other  current  and 
accrued  liabilities.  Including  those  for  Inter¬ 
est,  salaries,  taxes,  dividends,  unapplied  re¬ 
ceipts,  trust  receipts,  amounts  due  directors, 
officers,  and  employees  (other  than  salaries) , 
and  other  deferred  credits,  should  be  checked 
and  reconciled  with  the  control  accounts.  A 
certificate,  signed  by  an  executive  officer  of 
the  oompany,  should  be  obtained  stating 
that  all  actual  liabilities  have  been  entered 
in  the  books  and  that  all  existing  contingent 
liabilities  have  been  reported  to  the  auditor. 
The  accountant  should  communicate  with 
the  SBIC’s  attorney  to  determine  the  exist¬ 
ence  of  any  claims  In  litigation  or  pending 
against  the  company  for  the  purpose  of  re¬ 
porting  any  contingent  liability. 

The  accountant  should  (following  upon 
the  fact)  state  In  the  report  that  certificates 
were  received  from  the  executive  officer  and 
the  attorney  concerning  the  recording  of 
actual  liabilities  and  the  existence  of  any 
claims  In  litigation  or  pending  against  the 
oompany. 

The  report  should  also  present  pertinent 
information  concerning  unusual  current  and 
accrued  liabilities.  Special  attention  and 
comment  should  be  directed  to  any  amounts 
due  directors,  officers,  and  employees,  and  to 
any  contingent  liabilities,  Including  com¬ 
mitments  and  guarantees. 

Funds  Borrowed  and  Other  Liabilities 

Indebtedness  to  SBA  should  be  reconciled 
to  the  current  statements  from  the  Small 
Business  Administration.  Direct  confirmation 
from  SBA  Is  required  and  6hould  be  re¬ 
quested  on  the  basis  of  a  statement,  sub¬ 
mitted  In  triplicate  to  the  Director,  Office  of 
Budget  and  Finance,  Small  Business  Ad¬ 
ministration,  1441  L  Street  NW.,  Washing¬ 
ton,  DC  20416,  showing  the  unpaid  balances 
of  principal  and  Interest  at  the  balance  sheet 
date  of  the  audit.  Adequate  Identification  of 
each  obligation,  using  execution  date  and 
SBA  loan  symbols,  should  be  given. 

Debt  to  others  than  SBA  for  funds  bor¬ 
rowed  likewise  should  be  confirmed  by  cor¬ 
respondence.  Loan  agreements,  contracts  and 
mortgages,  and  minutes  of  board  meetings 
pertaining  thereto  should  be  examined  In 
relation  to  SBA  financing  and  loans  from 
others  to  determine  whether  there  has  been 
compliance  with  such  of  their  terms  as  have 
direct  bearing  on  the  financial  position  as 
represented  In  the  audited  statements. 

The  other  liabilities  and  deferred  credits 
should  be  checked  for  validity.  If  these  Items 
are  material  In  amount,  appropriate  com¬ 
ments  thereon  should  be  included  In  the  re¬ 
port.  Special  attention  and  comment  should 
be  directed  to  any  amounts  due  directors, 
officers,  and  employees,  and  to  any  contin¬ 
gent,  liabilities,  including  commitments  and 
guarantees. 

The  Independent  public  accountant  should 
ascertain  that  the  appropriate  schedule  of 
the  Financial  Report,  SBA  Form  468,  re¬ 
flects  all  commitments,  guaranteed  obliga¬ 
tions,  and  other  contingent  liabilities,  and 
that  the  total  of  all  contingent  liabilities 
Is  shown  as  a  footnote  at  the  bottom  of 
page  2  of  SBA  Form  468. 

Capital  Stock  and  Surplus 

Verification  of  capital  stock  should  be 
carried  out  by  examination  of  the  stock 
records  and  the  stock  certificate  books,  or 
by  direct  confirmation  from  the  registrar 
and  transfer  agent,  If  applicable.  Cash  rec¬ 
ords  or  other  records  showing  the  considera¬ 
tion  received  for  capital  stock  should  be 


reviewed  in  connection  with  capital  stock 
transactions  during  the  period.  Authoriza¬ 
tions  of  the  board  of  directors  and  also  the 
charter  and  bylaws  should  be  referred  to. 
Determination  should  be  made  as  to  the 
existence  of  stock  options,  warrants,  rights, 
conversion  privileges,  sales  of  stock  on  special 
terms,  or  reservations  of  shares  of  stock  for 
sale  to  particular  groups  or  for  options  and 
other  rights.  It  should  also  be  determined 
that  all  such  transactions  have  been  ap¬ 
propriately  recorded  and  set  forth  in  the 
statement  of  financial  condition,  notes 
thereto,  or  schedules  as  applicable.  The  In¬ 
dependent  public  accountant  should  look 
for  and  disclose  the  existence  of  any  arrear¬ 
ages  in  the  payments  on  capital  stock  sub¬ 
scribed  or  In  the  payment  of  dividends  on 
outstanding  capital  stock.  Treasury  stock 
transactions  should  be  analyzed  and  determi¬ 
nation  made  that  appropriate  accounting 
has  been  effected. 

The  audit  report  should  contain 
thoroughly  informative  comments  regarding 
capital  stock  transactions  during  the  period. 

Changes  In  the  surplus  accounts  during 
the  period  should  be  reviewed  for  propriety 
of  the  accounting  entries  effecting  the 
changes.  Although  all  earnings  for  the  year 
are  ultimately  transferred  to  a  single  re¬ 
tained  earnings  account.  It  should  be  de¬ 
termined  that  appropriate  distinction  has 
been  made  In  classifying  Items  In  the  Profit 
and  Loss  Summary  and  the  Realized  Gain 
and  Loss  Summary  accounts  as  between  (1) 
Income  and  expense  from  operations  and 
(2)  realized  gains  and  losses  on  Investments. 
Paid-In  surplus  debits  and  credits  must  also 
be  checked  for  appropriateness  of  classifica¬ 
tion. 

Loans  and  Investments  at  Market  or 
Fair  Value 

Review  should  be  made  of  the  valuation 
of  loans  and  Investments.  The  independent 
public  accountant  should  determine  whether 
the  SBIC  has  followed  the  Instructions  for 
the  memorandum  item  following  the  State¬ 
ment  of  Financial  Condition  In  SBA  Form 
468  In  making  the  valuation. 

Income  and  Expense  and  Gain  and  Loss 
Accounts 

Appropriate  tests  should  be  made  of  In¬ 
come  and  expense  and  gain  and  loss  ac¬ 
counts  for  the  period  under  review.  The  test 
should  be  sufficient,  when  combined  with 
Information  obtained  In  other  phases  of  the 
audit,  to  satisfy  the  accountant  that  trans¬ 
actions  summarized  in  these  accounts  are 
genuine  and  have  been  properly  authorized 
and  accurately  recorded. 

The  verification  procedures  applied  to  In¬ 
come  and  expense  and  gain  and  loss  ac¬ 
counts  should  be  based  on  the  same  test- 
check  principles  as  are  applied  to  the  balance 
sheet  accounts.  After  examining  represent¬ 
ative  transactions  for  the  period  or  periods 
he  has  selected  for  testing,  the  accountant 
should  scan  the  accounts  and  examine  any 
entries  which  appear  unusual.  Special  at¬ 
tention  should  be  given  to  transactions  con¬ 
tributing  to  the  reoorded  gain  or  loss  realized 
on  sale  of  Investments.  In  this  connection, 
reference  should  be  made  to  SBA  require¬ 
ments  concerning  the  realization  and  use 
of  Income  and  gains,  as  set  forth  In  Adden¬ 
dum  n  of  this  guide.  A  note  to  financial 
statements  should  Include  Information  as  to 
the  latest  year  through  which  Federal  In¬ 
come  tax  returns  of  the  SBIC  have  been 
audited  by  the  Internal  Revenue  Senlce. 

Addendum  I — Fidelity  Bond 

1.  NEED  FOR  BOND 

Each  Licensee  shall  obtain  and  maintain 
a  fidelity  bond  which  must  be  executed  by 
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a  surety  holding  a  certificate  of  authority 
from  the  Secretary  of  the  Treasury  pursuant 
to  sections  6-13  of  title  6  of  the  United 
States  Code  as  an  acceptable  surety  on  Fed¬ 
eral  bonds.  Each  officer  and  employee  who 
has  control  over  or  access  to  cash,  securities 
or  other  property  of  the  Licensee  shall  be 
covered  by  such  fidelity  bond.  The  form  of 
bond  must  meet  the  provisions  of  paragraphs 
2  through  5  below. 

2.  TYPE  OF  BONO 

The  fidelity  bond  may  be  issued  on  a  "Dis¬ 
covery”  or  "Loss  Sustained”  basis.  Each  bond 
shall  contain  minimum  coverage  equivalent 
to  insuring  agreements  (A)  Fidelity,  (B) 
On  Premises  and  (C)  In  Transit  provided  in 
Finance  Companies  Blanket  Bond  Standard 
Form  15  or  Stockbrokers  Blanket  Bond 
Standard  Form  14  both  revised  to  Septem¬ 
ber  1970.  It  should  be  clearly  understood 
that  eligible  fidelity  bonds  are  not  restricted 
to  Standard  Forms  15  and  14.  Equivalent  in¬ 
surance  coverage  as  previously  stated,  con¬ 
stitutes  satisfactory  coverage.  Insuring 
Agreements  (D)  Forgery  or  Alteration,  (E) 
Securities  and  (F)  Counterfeit  Currency, 
misplacement  coverage  and  Electronic  Data 
Processing  Coverage  are  not  required.  The 
bond  shall  also  contain  a  rider  or  endorse¬ 
ment  providing  that  the  surety  will  notify 
SBA  of  Its  intent  to  cancel  the  fidelity  bond 
at  least  30  days  in  advance  of  the  effective 
date  of  the  cancellation.  At  the  option  of 
the  Licensee  a  loss  deductible  clause  not  to 
exceed  $1,000  will  be  permissible  under  all 
of  the  insuring  agreements. 

A  Licensee,  including  abank  owned  or  con¬ 
trolled  Licensee,  may  be  covered  as  a  Joint 
insured  under  a  Fidelity  Bond  if  the  cover¬ 
age  meets  the  above  requirements. 

3.  CANCELLATIONS  AND  CLAIMS  BY  THE  LICENSEE 

Each  Licensee,  at  least  30  days  prior  to 
making  any  request  to  the  surety  to  termi¬ 
nate  or  cancel  such  bond,  shall  notify  SBA 
in  writing  of  its  intent  to  terminate  or  can¬ 
cel  the  bond.  Each  Licensee  shall  notify  SBA 
immediately  in  writing  of  any  claim  for  loss 
filed  under  the  bond  with  the  surety.  Such 
notifications  to  SBA  shall  be  by  certified 
mail  addressed  to  the  Deputy  Associate  Ad¬ 
ministrator  for  Investment,  Small  Business 
Administration,  1441  L  Street  NW.,  Washing¬ 
ton,  DC  20416. 

4.  AMOUNTS 

The  minimum  amount  of  fidelity  bond  for 
each  Licensee  acceptable  to  SBA  shall  be 
based  upon  the  total  amount  of  the  assets 
of  the  Licensee  plus  the  unpaid  balance  of 
loans  and  investments  which  the  Licensee 
has  contracted  to  service  for  others,  as 
follows : 

Assets  plus  loans  and  investments  serviced 
for  others: 

Minimum 

coverage 


Up  to  $400,000 . . . $25,  000 

$400,001  to  $500,000 _  30,000 

$500,001  to  $750,000. _ 40,000 

$750,001  to  $1,000,000 _  50,000 

$1,000,001  to  $2,000.000 .  75,000 

$2,000,001  to  $3,000,000 _  100,  000 

$3,000,001  to  $4,000,000. .  125,000 

$4,000,001  to  $5,000,000 _  150,000 

•  $5,000,001  to  $7,500,000 _  175,000 

$7,500,001  to  $10.000,000 _  200,000 

$10,000,001  and  over _  (>) 


1  $200,000  plus  $10,000  for  each  $1  million 
or  fraction  thereof  over  $10  million,  except 
that  no  Licensee  shall  be  required  to  provide 
and  maintain  a  fidelity  bond  in  an  amount 
greater  than  $1  million. 

5.  BANK  CUSTODIAN 

Notwithstanding  the  provisions  of  para¬ 
graph  4  above,  if  a  Licensee’s  portfolio  se¬ 


curities  are  held  by  a  commercial  bank,  which 
is  a  member  of  the  Federal  Deposit  Insur¬ 
ance  Corporation,  as  custodian  under  a  cus¬ 
todianship  agreement,  such  commercial 
bank's  fidelity  bond  may  be  construed  as 
furnishing  the  Licensee  with  adequate  surety 
protection  for  securities  and  funds  in  its 
custody:  Provided,  That  the  amount  of  as¬ 
sets,  as  defined  in  paragraph  4,  in  the  pos¬ 
session  of  the  Licensee  at  any  one  time,  or 
$400,000,  whichever  is  greater,  is  covered  by 
a  prescribed  fidelity  bond. 

Addendum  II — Realization  and  Use  of 
Income  and  Gains 

l.  purpose 

This  addendum  provides  guidance  to  SBICs 
for  the  determination  of  the  realization  of 
operating  income  and  gains  on  investments 
and  the  use  of  such  profits  for  various  cor¬ 
porate  purposes. 

2.  RECOGNITION  OF  PROFIT 

a.  Income  from  operations.  Licensees  may, 
provided  the  collection  of  such  Income  is 
reasonably  assured: 

(1)  Treat  income  from  dividends  and  fees 
as  realized  when  a  transaction  is  effected  in 
the  ordinary  course  of  business  and 

(2)  Treat  commitment  income  and  inter¬ 
est  income  as  realized  when  a  transaction  is 
effected,  or  through  the  passage  of  time. 

b.  Gains  from  sales  of  assets.  Assets  here 
considered  include  portfolio  securities  assets 
acquired  in  liquidation  of  loans  and  debt  se¬ 
curities  (including  successor  assets  to  those 
originally  acquired  in  such  liquidation),  and 
those  classified  as  other  assets. 

(1)  Gain  on  the  sale  of  assets  when  the 
sale  represents  a  final  transaction  may  be 
recognized  as  realized  gain  immediately  when 
received  by  a  Licensee  in  cash  (money, 
checks,  or  negotiable  money  orders),  de¬ 
mand  certificates  of  deposit  issued  by  banks 
which  are  members  of  the  Federal  Deposit 
Insurance  Corporation,  and/or  negotiable 
direct  obligations  of  the  U.S.  Government. 

(2)  That  portion  of  cash  installment  pay¬ 
ments  representing  gain  may  also  be  recog¬ 
nized  as  realized  gain  immediately  as  such 
payments  are  received  when  the  installment 
feature  is  all  that  prevents  characterization 
of  the  transaction  as  final. 

(3)  Any  transaction  with  recourse  upon 
the  Licensee  or  involving  any  understand¬ 
ing,  agreement,  option,  privilege,  or  other 
rights  to  repurchase  by  and/or  resell  to  the 
Licensee  shall  not  be  considered  a  final 
transaction. 

(4)  Any  reacquisition  of  the  assets  by  the 
Licensee,  whether  or  not  the  result  of  prior 
agreement  or  rights,  shall  be  construed  by 
SBA  as  a  nullification  of  the  finality  of  the 
original  sale  transaction. 

(5)  Any  gain  on  sale  of  assets  which  does 
not  qualify  as  realized  gain  in  accordance 
with  the  foregoing  shall  be  deferred  pending 
such  realization. 

3.  USE  OF  PROFITS 

a.  Only  profits  realized  in  accordance  with 
the  foregoing  may  be: 

(1)  Used  for  obtaining  loan  funds  from 
SBA, 

(2)  Used  for  payment  of  dividends,  or 

(3)  Treated  as  realized  profits  for  improve¬ 
ment  of  bargaining  position  in  mergers. 

b.  Profits  realized  as  above  may  be  used 
also  for  correcting  capital  impairment.  In 
addition,  noncash  gain  on  the  sale  of  assets 
to  a  bona  fide  purchaser,  which  gain  has 
been  deferred,  may  be  recognized  by  SBA 
for  the  purpose  of  correcting  capital  impair¬ 
ment.  This  recognition  will  not  be  granted 
if  uncertainty  as  to  the  ultimate  realization 
of  profit  is  so  great  that  business  prudence, 
as  well  as  generally  accepted  accounting  prin¬ 
ciples,  would  preclude  such  recognition  of 
gain.  Circumstances  such  as  any  of  the  fol¬ 


lowing  would  raise  a  serious  question  as  to 
the  propriety  of  the  current  recognition  of 
any  gain: 

(1)  Consideration  received  in  exchange  for 
assets  disposed  of  consists  of  capital  stock 
having  no  quoted  market  value,  or  other 
noncash  real  or  personal  property  which  can¬ 
not  be  reasonably  evaluated. 

(2)  Evidence  of  financial  weakness  of  the 
purchaser. 

(3)  Substantial  uncertainty  as  to  the 
amount  of  costs  and  expenses  to  be  incurred. 

(4)  Substantial  uncertainty  as  to  the 
amount  of  proceeds  to  be  realized  because 
of  form  of  consideration  or  method  of  set¬ 
tlement;  for  example,  nonrecourse  notes, 
non-interest-bearing  notes,  purchaser’s 
stock,  and  notes  with  optional  settlement 
provisions,  all  of  interminable  value. 

(5)  Amount  and/or  time  of  payment  in¬ 
determinate,  being  dependent  upon  future 
sales  or  other  action. 

(6)  Retention  of  effective  control  of  the 
asset  by  the  Licensee. 

(7)  Limitations  and  restrictions  on  the 
purchaser’s  profit  and  on  development  or 
disposition  of  the  asset. 

(8)  Simultaneous  sale  and  repurchase  by 
the  same  or  affiliated  interest. 

(9)  Concurrent  loan  to  or  other  financing 
of  the  purchaser. 

(10)  Small,  or  no  down  payment. 

(11)  Simultaneous  sale  and  leaseback  of 
asset 

4.  PROCEDURE  FOR  OBTAINING  SBA  RECOGNI¬ 
TION  OF  NONCASH  GAIN  FOR  THE  PURPOSE 

OF  CORRECTING  CAPITAL  IMPAIRMENT 

The  Licensee  should  submit  to  SBA,  in 
triplicate,  a  summary  statement  identifying 
each  sale  transaction  involved,  giving  the  fol¬ 
lowing  particulars: 

a.  Portfolio  securities,  acquired  (or  suc¬ 
cessor)  assets,  or  other  assets  parted  with 
and  their  cost  less  allowance  for  losses,  pro¬ 
ceeds  obtained,  and  net  gain  or  loss. 

b.  Name  of  purchaser  and  affiliation  (if 
any)  with  Licensee. 

c.  Description  and  value  of  consideration 
received,  including  terms  and  collateral  (if 
any)  of  any  debt  instruments,  and 

d.  Provisions  of  any  rights  or  privileges 
obtained  or  granted  by  the  Licensee. 

5.  ACCOUNTING  REQUIREMENTS 

a.  Income  from  operations.  Restrictions  on 
the  classification  of  income  as  realized  and 
procedures  to  be  followed  when  such 
amounts  are  not  to  be  considered  as  realized 
are  found  in  the  notes  to  income  accounts 
Nos.  500,  512,  516,  532,  in  the  System  of  Ac¬ 
count  Classifications  for  Small  Business  In¬ 
vestment  Companies  (Part  111  of  the 
regulations) . 

b.  Gains  from  sales  of  assets.  (1)  Any 
profit  on  the  sale  of  assets  which  does  not 
qualify  as  realized  gain  in  accordance  with 
section  2  b  of  this  addendum  should  be 
credited  to  account  No.  383.  Other  Deferred 
Credits,  pending  such  realization. 

(2)  SBA  recognition  of  noncash  gain  on 
sales  of  assets  shall  not  constitute  approval 
to  transfer  the  amount  involved  from  ac¬ 
count  No.  383  to  the  appropriate  gain  ac¬ 
counts,  as  such  action  shall  remain 
dependent  on  meeting  the  qualifications  in 
section  2  b  of  this  addendum. 

Appendix  2 — Instructions  for  Preparation 

of  the  Financial  Report,  SBA  Form  408 

GENERAL 

There  are  set  forth  herein  the  instructions 
for  preparation  of  the  Financial  Report,  SBA 
Form  468,  which  report  is  required  by  Small 
Business  Administration  regulations  to  be 
filed  wtlh  SBA  by  each  licensed  small  busi¬ 
ness  Investment  company  at  the  end  of  each 
fiscal  year,  and  at  such  other  times  a3  SBA 
may  request.  The  Financial  Report  filed  by 
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each  Licensee  shall  present  fairly  the  fi¬ 
nancial  position  of  the  Licensee  as  of  the 
close  of  the  period  covered  by  the  report  and 
the  results  of  the  Licensee’s  operations  for 
such  period,  and  shall  be  prepared  In  ac¬ 
cordance  with  these  instructions.  The  ac¬ 
counts  referred  to  by  account  number  In 
these  Instructions  are  those  prescribed  by 
SBA  In  the  System  of  Account  Classifications 
for  Small  Business  Investment  Companies  as 
set  forth  in  Part  111  of  this  chapter. 

The  Financial  Report,  SBA  Form  468,  shall 
be  filed  In  triplicate  with  the  Investment 
Division,  Small  Business  Administration, 
1441  L  Street  NW„  Washington,  DC  20416,  on 
or  before  the  last  day  of  the  third  month 
following  the  close  of  the  period  covered  by 
the  report  (In  the  case  of  an  audited  report) . 

Licensees  which  are  registered  investment 
companies  should  refer  to  the  rules  promul¬ 
gated  by  the  Securities  and  Exchange  Com¬ 
mission,  500  North  Capitol  Street,  Washing¬ 
ton,  DC  20549,  for  the  official  requirements  as 
to  financial  reports  to  be  filed  with  SEC  and 
the  time  allowed  for  filing. 

The  Financial  Report,  SBA  Form  468,  re¬ 
quires  a  statement  of  financial  condition, 
statement  of  surplus  reconciliations,  state¬ 
ment  of  Income  and  expense,  statement  of 
realized  gain  or  loss  on  Investments,  state¬ 
ment  of  changes  In  financial  position  and 
supporting  schedules.  If  any  statement  or 
schedule  Is  not  applicable.  It  Is  still  required 
to  be  filed  but  should  be  marked  “N/A”  or 
“Not  Applicable.” 

When  the  Licensee  has  a  wholly  owned  sub¬ 
sidiary  organized  solely  for  the  purpose  of 
rendering  management  consulting  services, 
financial  reports  submitted  to  SBA  by  the 
parent  Licensee  shall  reflect  consolidated 
figures  covering  the  activities  of  both  the 
parent  Licensee  and  Its  subsidiary  corpora¬ 
tion. 

When  the  Licensee  has  one  or  more  branch 
offices,  the  data  contained  in  the  basic  fi¬ 
nancial  statements  and  all  supporting  sched¬ 
ules  shall  comprise  a  combination  of  the 
figures  for  the  principal  office  and  all 
branches.  All  money  amounts  required  to  be 
shown  In  the  financial  statements  and  sched¬ 
ules  shall  be  expressed  In  whole  dollars. 
Appropriate  adjustments  of  Individual 
amounts  shall  be  made  for  the  fractional  part 
of  a  dollar  so  that  the  items  will  add  to  the 
totals  shown. 

HEADING 

Set  forth  in  the  appropriate  spaces  the  In¬ 
formation  called  for  representing  the  Identi¬ 
fication  and  the  principal -office  address  of 
the  Licensee.  As  the  employer  Identification 
number,  enter  the  number  assigned  to  the 
Licensee  by  the  U.S.  Treasury  Department.  If 
such  number  has  not  yet  been  assigned,  an 
Application  for  Employer  Identification 
Number,  Form  SS-4,  shall  be  submitted  to 
the  UJ3.  Director  of  Internal  Revenue  for  the 
area  in  which  the  Licensee’s  principal  office 
Is  located. 

STATEMENT  OF  FINANCIAL  CONDITION 

Assets 

Items: 

1.  Cash.  State  the  total  of  the  balances 
contained  In  accounts  Nos.  100  through  120. 

2.  US.  Government  obligations,  insured 
savings,  and  time  certificates  of  deposit. 
State  the  total  of  the  balances  contained  In 
accounts  Nos.  130  through  137. 

3.  Notes  receivable.  State  the  balance  con¬ 
tained  in  account  No.  140. 

4.  Accounts  receivable.  State  the  balance 
contained  In  account  No.  150. 

(a)  Less:  Allowance  for  uncollectibles  (ap¬ 
plicable  to  Items  3  and  4).  State  the  balance 
contained  In  account  No.  151. 

6.  Accrued  interest  receivable.  State  the 
balance  contained  In  account  No.  160. 
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(a)  Less:  Allowance  for  uncollectibles. 
State  the  balance  contained  in  account  No. 
161. 

6.  Due  from  directors,  officers,  and  em¬ 
ployees.  State  the  balance  contained  In  ac¬ 
count  No.  255. 

7.  Funds  in  escrow  and  other  current 
assets.  State  the  balance  contained  In  ac¬ 
count  No.  179  and  the  current  portion  of 
account  No.  220. 

8.  Total  short-term  assets.  Enter  the  total 
of  the  appropriate  amounts  opposite  Items  1, 
2,  4(a) ,  5(a),  6,  and  7. 

9.  Loans  (section  305).  State  the  balance 
contained  in  account  No.  170. 

(a)  Less:  Amount  sold  with  recourse.  State 
the  balance  contained  in  account  No.  310. 

(b)  Less:  Allowance  for  uncollectibles. 
State  the  balance  contained  in  account  No. 
171. 

(c)  Less:  Unearned  discount,  fees,  etc. 
State  the  balance  contained  In  account  No. 
173. 

10.  Debt  securities  of  SBCs  (section  304). 
State  the  total  of  the  balances  contained  In 
accounts  Nos.  180  and  184. 

(a)  Less:  Amount  sold  with  recourse.  State 
the  total  of  the  balances  contained  In  ac¬ 
counts  Nos.  312  and  314. 

(b)  Less:  Allowance  for  losses.  State  the 
balance  contained  In  account  No.  185. 

(c)  Unearned  discount,  fees,  etc.  State  the 
balance  contained  In  account  No.  187. 

11.  Capital  stock  of  SBCs  (section  304). 
State  the  total  of  the  balances  contained  In 
accounts  Nos.  190  and  192. 

(a)  Less:  Allowance  for  losses.  State  the 
balance  contained  In  account  No.  193. 

12.  Warrants,  options  and  other  stock 
rights,  acquired  from  SBCs  (section  304). 
State  the  balance  contained  In  account  No. 
196. 

(a)  Less:  Allowance  for  losses,  state  the 
balance  contained  In  account  No.  197. 

13.  Assets  acquired  in  liquidation  of  loans 
and  debt  securities.  State  the  balance  con¬ 
tained  In  account  No.  200. 

(a)  Less:  Accumulated  depreciation.  State 
the  balance  contained  in  acoount  No.  203. 

(b)  Less:  Mortgages  payable.  State  the  bal¬ 
ance  contained  In  account  No.  318. 

(c)  Less:  Allowance  for  losses.  State  the 
balance  contained  In  account  No.  201. 

14.  Amounts  due  from  debtors  on  sale  of 
assets  acquired  in  liquidation  of  loans  and 
debt  securities.  State  the  balance  contained 
In  account  No.  210. 

(a)  Less:  Allowance  for  uncollectibles. 
State  the  balance  contained  In  account  No. 
211. 

15.  Total  loans  and  investments.  Enter  the 
total  of  the  appropriate  amounts  opposite 
Items  9(c),  10(c),  11(a),  12(a),  13(c),  and 
14(a). 

16.  Corporate  premises  owned  and  furni¬ 
ture  and  equipment.  State  the  total  of  the 
balances  contained  in  accounts  Nos.  230,  240, 
and  242. 

(a)  Less:  Accumulated  depreciation.  State 
the  total  of  the  balances  contained  In  ac¬ 
counts  Nos.  231  and  241. 

17.  Organization  costs.  State  the  balance 
contained  In  account  No.  256. 

18.  Other.  State  the  total  of  the  balances 
contained  in  accounts  Nos.  140,  220  (noncur¬ 
rent  portions) ,  and  257. 

19.  Total  other  assets.  Enter  the  total  of 
the  appropriate  amounts  opposite  Items 
16(a),  17,  and  18. 

20.  Total.  Enter  the  total  of  Items  8,  15, 
and  19. 

Liabilities,  Capital  Stock,  and  Surplus 

21.  Accounts  payable.  State  the  balance 
contained  In  acoount  No.  340. 

22.  Accrued  interest  payable.  State  the 
balance  contained  in  acoount  No.  350. 


23.  Accrued  taxes  on  income.  State  the 
total  of  the  balances  contained  In  accounts 
Nos.  354.1,  354.2,  etc. 

24.  Other  accrued  expenses.  State  the  bal¬ 
ance  contained  In  account  No.  358. 

25.  Dividends  payable.  State  the  total  of 
the  balances  contained  In  accounts  Nos.  360 
through  364. 

26.  Employee  taxes  withheld.  State  the 
balance  contained  In  account  No.  370. 

27.  Unapplied  receipts  and  trust  receipts. 
State  the  total  of  the  balances  contained  In 
accounts  Nos.  374  and  378. 

28.  Other.  State  the  total  of  the  balances 
contained  In  accounts  Nos.  320,  381,  and  383 
(portions  applicable). 

29.  Total  short-term  liabilities.  Enter  the 
total  of  Items  21  through  28. 

30.  Notes  payable  to  SBA.  State  the  bal¬ 
ance  contained  In  account  No.  300. 

31.  Notes  payable  to  other  than  SBA, 
guaranteed  by  SBA.  State  the  balance  con¬ 
tained  In  account  No.  315. 

32.  Notes  payable  to  other  than  SBA,  not 
guaranteed  by  SBA.  State  the  balance  con¬ 
tained  In  account  No.  316. 

33.  Mortgages  payable  for  funds  borrowed. 
State  the  balance  contained  In  account  No. 
317. 

34.  Other.  State  the  total  of  the  balances 
contained  In  accounts  Nos.  320,  381,  and  383 
(portions  applicable). 

35.  Debentures  payable  issued  to  SBA. 
State  the  balance  contained  In  account  No. 
301. 

36.  Total  liabilities.  Enter  the  total  of  the 
appropriate  amounts  opposite  Items  29,  30, 
33.  34,  and  35. 

37.  Capital  stock.  State  the  total  of  the 
balances  contained  In  accounts  Nos.  400 
through  404  minus  the  balances  contained 
In  accounts  Nos.  405  through  409. 

38.  Paid-in  surplus.  State  the  balance  con¬ 
tained  In  account  No.  420. 

39.  Less: _ shares  of  treasury  stock 

at  cost.  State  the  total  of  the  balances  con¬ 
tained  In  accounts  Noe.  415  through  419. 

40.  Total.  Enter  the  total  of  items  37  and 
38  minus  Item  39. 

41.  Capital  stock  subscribed.  State  the  total 
of  the  balances  contained  In  accounts  No6. 
410  and  411. 

(a)  Less:  Subscriptions  receivable.  State 
the  total  of  the  balances  contained  In  ac¬ 
counts  Nos.  413  and  414. 

42.  Total  stockholders’  paid-in  capital  and 
paid-in  surplus.  Enter  the  total  of  the  appro¬ 
priate  amounts  opposite  Items  40  and  41(a). 

43.  Retained  earnings.  State  the  balance 
contained  In  the  account  No.  425. 

44.  Appropriated  retained  earnings.  State 
the  balance  contained  In  account  No.  427. 

45.  Total  capital  stock  and  surplus.  Enter 
the  total  of  the  appropriate  amounts  op¬ 
posite  items  42  and  44. 

46.  Total.  Enter  the  total  of  items  36  and 
45. 

Memorandum  footnote.  Show  in  the  space 
provided  the  market  or  fair  value  of  loans 
and  Investments  (shown  at  cost  less  allow¬ 
ance  for  losses  In  Item  15  of  the  Statement 
of  Financial  Condition).  In  determining  the 
market  or  fair  value  of  portfolio  securities 
(Including  securities  which  may  be  readily 
acquired  through  exercise  of  rights),  secu¬ 
rities  for  which  market  quotations  are  read¬ 
ily  available  shall  be  valued  at  the  market 
bid  price,  provided  the  securities  are  regis¬ 
tered,  or  readily  registrable,  and  salable, 
and  further  provided  that.  In  the  opinion 
of  the  board  of  directors,  the  bid  price  could 
be  realized  on  Immediate  liquidation  of  the 
Investment.  ' 

Securities  other  than  those  referred  to 
above  shall  be  at  cost  less  allowance  for 
probable  losses  unless,  because  of  6teady 
progress  In  the  affairs  of  the  portfolio  com¬ 
pany,  an  Increase  above  cost  to  the  small 
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business  investment  company  is  clearly  in¬ 
dicated  in  the  SBIC's  equity  in  the  book 
value  of  the  portfolio  company's  securities 
as  shown  on  the  portfolio  company’s  books. 
In  the  latter  case  the  securities  may  be  val¬ 
ued  at  fair  value  as  determined  in  good  faith 
by  the  board  of  directors. 

The  value  of  loans  and  investments  deter¬ 
mined  in  accordance  with  the  foregoing  shall 
be  reduced  for  purposes  of  this  report  by  the 
amount  of  what  would  be  an  appropriate 
provision  for  taxes  in  respect  of  the  unreal¬ 
ized  appreciation  included  in  the  determined 
value. 

In  column  (10)  of  Schedules  1  through  4, 
and  column  (8)  of  Schedule  7,  identify  with 
an  asterisk  each  security  which  was  valued 
above  cost  in  arriving  at  the  amount  shown 
as  market  or  fair  value  of  loans  and 
investments. 

Footnote  on  contingent  liabilities.  Com¬ 
plete  the  footnote  on  page  2,  at  the  end  of 
the  Statement  of  Financial  Condition,  which 
indicates  the  total  amount  of  all  contingent 
liabilities  of  the  company.  This  amount  shall 
be  the  same  as  the  grand  total  of  Schedule 
12  of  the  report. 

STATEMENT  OF  SURPLUS  RECONCILIATIONS 

Set  forth  in  this  statement  all  activities  in 
accounts  for  paid-in  surplus,  retained  earn¬ 
ings,  and  appropriated  retained  earnings 
during  the  fiscal  year  to  date,  showing  open¬ 
ing  balances,  additions  and  deductions,  and 
balances  at  close  of  the  period.  State  sepa¬ 
rately  the  various  additions  and  deductions, 
describing  clearly  the  nature  of  the  trans¬ 
actions  out  of  which  the  items  arose.  Net 
income  or  loss  from  page  3  should  be  labeled 
“from  net  income,  or  (loss)’’  and  realized 
gain  or  loss  on  investments  from  page  4 
should  be  labeled  "from  net  realized  gain  or 
(loss)  on  investments.’’ 

STATEMENT  OF  INCOME  AND  EXPENSE  FOR  THE 
FISCAL  YEAR  TO  DATE 

Income 

Item 

1.  Commitment  income.  State  the  balance 
contained  in  account  No.  600. 

2.  Interest  on  loans.  State  the  balance  con¬ 
tained  in  account  No.  512. 

3.  Interest  on  debt  securities.  State  the  bal¬ 
ance  contained  in  account  No.  516. 

4.  Interest  on  invested  idle  funds.  State 
the  balance  contained  in  account  No.  510. 

5.  Interest  income — other.  State  the  bal¬ 
ance  contained  in  account  No.  520. 

6.  Management  consulting  service  fees. 
State  the  balance  contained  in  account 
No.  532. 

7.  Investigation  and  service  fees  charged 
other  lenders.  State  the  balance  contained  in 
account  No.  534. 

8.  Application  and  appraisal  fees.  State  the 
balance  contained  in  account  No.  536. 

9.  Dividends  on  capital  stock  of  SBCs.  State 
the  balance  contained  in  account  No.  540. 

10.  Sharings  in  income  or  revenue  of  SBCs. 
State  the  balance  contained  in  account 
No.  541. 

11.  Income  less  expense  of  $ _ from 

assets  acquired  in  liquidation  of  loans  and 
debt  securities.  State  the  balance  in  account 
No.  582  minus  the  balance  in  account  No. 
710.  Show  the  balance  contained  in  account 
No.  710  as  a  separate  item  in  the  space  pro¬ 
vided  for  the  expense. 

12.  Other  income.  State  the  balance  con¬ 
tained  in  account  No.  584. 

13.  Total  income.  Enter  the  total  of  the  ap¬ 
propriate  amounts  opposite  items  1,  5,  8,  10, 
and  12. 

Expenses 

14.  Commitment  expense.  State  the  bal¬ 
ance  contained  in  account  No.  600. 


15.  Interest  on  obligations  payable  to  SB  A. 
State  the  balance  contained  in  account  No. 
610. 

16.  Interest  on  obligations  payable  to  other 
than  SBA.  State  the  balance  contained  in 
acoount  No.  622. 

17.  Stock  record  and  other  financial  ex¬ 
penses.  State  the  balance  contained  in  ac¬ 
oount  No.  642. 

18.  Total  financial  expenses.  Enter  the 
total  of  items  14  through  17. 

19.  Advertising  and  promotional  costs. 
State  the  balance  contained  in  account  No. 
650. 

20.  Appraisal  and  investigation  costs.  State 
the  balance  contained  in  account  No.  651. 

21.  Auditing  and  examination  costs.  State 
the  balance  contained  in  account  No.  652. 

22.  Communications.  State  the  balance 
contained  in  account  No.  653. 

23.  Cost  of  space  occupied.  State  the  bal¬ 
ance  contained  in  account  No.  654. 

24.  Depreciation  of  corporate  premises 
owned,  furniture,  and  equipment.  State  the 
balance  contained  in  account  No.  655. 

25.  Directors’  and  stockholders’  meetings 
costs.  State  the  balance  contained  in  account 
No.  657. 

26.  Insurance.  State  the  balance  contained 
in  account  No.  658. 

27.  Investment  adviser  costs.  State  the  bal¬ 
ance  contained  in  account  No.  660. 

28.  Legal  services.  State  the  balance  con¬ 
tained  in  account  No.  661. 

29.  Salaries  of  officers.  State  the  balance 
contained  in  account  No.  663.1. 

30.  Salaries  of  employees.  State  the  bal¬ 
ance  contained  in  account  No.  663.2. 

31.  Taxes,  excluding  income  taxes.  State 
the  balance  contained  in  account  No.  664. 

32.  Travel.  State  the  balance  contained  in 
account  No.  665. 

33.  Employee  benefits  expense.  State  the 
balance  contained  in  account  No.  670. 

34.  Organization  expense.  State  the  bal¬ 
ance  contained  in  account  No.  672. 

35.  Miscellaneous  operating  expenses.  State 
the  balance  contained  in  account  No.  679. 

36.  through  39.  (For  unclassified  items.) 

40.  Total  operating  expenses.  Enter  the 
total  of  items  19  through  39. 

41.  Other  expenses.  State  the  balance  con¬ 
tained  in  account  No.  715. 

42.  Total  expenses.  Enter  the  total  of  items 

18.  40  and  41. 

43.  Met  operating  income  before  provision 
for  probable  losses  and  income  taxes.  Enter 
the  balance  resulting  from  the  deduction  of 
item  42  from  item  13. 

44.  Provision  for  probable  losses  on  re¬ 
ceivables.  State  the  balance  contained  in 
account  No.  680. 

45.  Provision  for  probable  losses  on  port¬ 
folio  securities.  State  the  balance  contained 
in  account  No.  682. 

46.  Provision  for  probable  losses  on  assets 
acquired  in  liquidation  of  loans  and  debt 
securities.  State  the  balance  contained  in 
account  No.  684. 

47.  Provision  for  probable  losses  on 
amounts  due  from  debtors  on  sale  of  assets 
acquired  in  liquidation  of  loans  and  debt 
securities.  State  the  balance  contained  in 
account  No.  686. 

48.  Net  operating  income  before  provision 
for  income  taxes.  Enter  the  balance  resulting 
from  the  deduction  of  the  appropriate 
amount  opposite  item  47  from  item  43. 

49.  Provision  for  Federal  income  taxes — 
Net  income.  State  the  balance  contained  in 
account  No.  720.1. 

50.  Provision  for  State  and  other  income 
taxes.  State  the  balance  contained  in  account 
No.  720.2. 

51.  Net  income  (loss)  from  operations. 
Enter  the  balance  resulting  from  the  deduc¬ 
tion  of  the  appropriate  amount  opposite  item 
50  from  item  48. 


Note:  The  Statement  of  Income  and  Ex¬ 
pense  provides  only  for  income  and  expenses 
from  operations. 

Extraordinary  Income  or  Loss  from  trans¬ 
actions  not  in  the  ordinary  course  of  opera¬ 
tions  shall  be  credited  directly  to  retained 
earnings. 

statement  of  realized  gain  or  loss  on 

INVESTMENTS 

1.  U.S.  Government  securities.  Show  the 
aggregate  cost,  aggregate  net  proceeds,  and 
net  gain  or  net  loss  on  the  sale  or  other 
disposition  of  U.S.  Government  obligations, 
direct  and  fully  guaranteed. 

2.  Debt  securities  of  SBCs.  Show  the  aggre¬ 
gate  cost  less  allowance  for  losses,  aggregate 
net  proceeds,  and  net  gain  or  loss  on  the 
sale  or  other  disposition  of  debt  securities  of 
small  business  concerns. 

3.  Capital  stock  of  SBCs.  Show  the  aggre¬ 
gate  cost  less  allowance  for  losses,  aggregate 
net  proceeds,  and  net  gain  or  loss  on  the  sale 
or  other  disposition  of  capital  stock  of  small 
business  concerns. 

4.  Warrants,  options,  and  other  stock 
rights  acquired  from  SBCs.  Show  the  aggre¬ 
gate  cost  less  allowance  for  losses,  aggregate 
net  proceeds,  and  net  gain  or  loss  on  the 
sale  or  other  disposition  of  warrants,  options, 
and  other  stock  rights  acquired  by  the  com¬ 
pany  from  small  business  concerns. 

5.  Assets  acquired  in  liquidation  of  loans 
and  debt  securities.  Show  the  aggregate  cost 
less  allowance  for  losses  and  mortgages  pay¬ 
able,  aggregate  net  proceeds,  and  net  gain  or 
loss  on  the  sale  or  other  disposition  of  assets 
acquired  in  liquidation  of  loans  and  debt 
securities  of  small  business  concerns.  The 
aggregate  cost  shown  for  this  item  shall  be 
the  same  as  that  recorded  in  the  books  of 
account  on  the  basis  determined  by  the 
board  of  directors  from  among  (1)  bid-in 
price  of  the  property,  (2)  agreed  considera¬ 
tion  for  the  property,  and  (3)  fair  appraised 
value  of  the  property,  but  not  to  exceed  the 
total  amount  of  the  related  loan  or  debt 
security  involved. 

6.  Other.  Show  the  aggregate  cost  less 
allowance  for  losses,  aggregate  net  proceeds, 
and  net  gain  or  loss  on  the  sale  or  other 
disposition  of  any  investments  not  Included 
in  items  1  through  5. 

7.  Net  gain  and/or  loss  on  investments. 
Enter  the  net  total  of  items  1  through  6. 

8.  Combined  net  gain  (loss)  on  invest¬ 
ments.  Enter  the  balance  resulting  from  the 
deduction  of  item  7,  column  (5)  from  item 
7,  column  (4). 

9.  Add  realized  gain  for  current  year  from 
prior  sales  of  investments  (deferred  credits). 
State  the  amount  of  deferred  gain  of  prior 
years  transferred  to  gain  accounts  in  the 
current  year. 

10.  Less  portion  of  gain  not  realized  in 
cash,  demand  certificates  of  deposit  issued 
by  FDIC-member  banks,  and/or  negotiable 
direct  obligations  of  the  U.S.  Government. 
State  the  amount  of  the  above  gain  repre¬ 
sented  by  proceeds  other  than  cash,  demand 
certificates  of  deposit  issued  by  FDIC-mem¬ 
ber  banks,  and/or  negotiable  direct  obliga¬ 
tions  of  the  U.S.  Government. 

11.  Net  realized  gain  (loss)  on  investments 
before  provision  for  income  taxes.  Enter  the 
balance  resulting  from  the  addition  of  item 
9  and  deduction  of  item  10  from  item  8. 

12.  Federal  income  taxes — Net  realized 
gain  on  investments.  State  the  amount  of 
estimated  Federal  income  taxes  applicable 
to  net  realized  gain  on  investments  for  the 
fiscal  year  to  date. 

13.  State  and  other  income  taxes — Net 
realized  gain  on  investments.  Show  the 
amount  of  estimated  State  and  other  non- 
Federal  income  taxes  applicable  to  net  real¬ 
ized  gain  on  investments  for  the  fiscal  year 
to  date. 
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14.  Total  provision  for  income  taxes.  Enter 
the  total  of  items  12  and  13. 

15.  Net  realized  gain  (loss)  on  investments. 
Enter  the  balance  resulting  from  the  deduc¬ 
tion  of  item  14  from  item  11. 

Note:  Describe  the  transactions  in  this 
statement  in  accordance  with  the  instruc¬ 
tions  set  forth  in  the  note  at  bottom  of  the 
form. 

STATEMENT  OF  CHANCES  IN  FINANCIAL  POSITION 

Part  1 — Source  of  Funds 

Item 

1.  Net  income  (loss)  from  operations .  Enter 
the  amount  of  Item  51  shown  in  the  State¬ 
ment  of  Income  and  Expense. 

2.  Net  realized  gain  (loss)  on  investments. 
Enter  the  amount  of  Item  15  shown  on  the 
Statement  of  Realized  Gain  or  Loss  on  In¬ 
vestments  (page  4  of  SB  A  Form  468) . 

3.  Total  net  income.  Enter  the  total  of 
Items  1  and  2. 

4.  Provision  for  probable  losses.  Enter  the 
total  amount  of  Items  45,  46,  and  47  shown 
in  the  Statement  of  Income  and  Expense. 
(Excludes  Item  44 — Provision  for  Probable 
Losses  on  Receivables.) 

5.  Depreciation  and  amortization.  Enter 
the  amount  of  Item  24  and  any  other 
amounts  of  depreciation  or  amortization  con¬ 
tained  in  the  Statement  of  Income  and 
Expense. 

6.  Total  funds  provided  by  net  income. 
Enter  the  total  of  Items  3,  4,  and  5  of  this 
statement. 

7.  Extraordinary  income.  Enter  amount  of 
Income  from  transactions  not  in  the  ordinary 
course  of  operations.  Explain  such  transac¬ 
tion  in  detail. 

8.  From  repayments  and  sales  of  loans. 
Enter  the  total  of  column  7  (cash  deduc¬ 
tions)  of  Schedule  1. 

9.  From  repayments  and  sales  of  debt  se¬ 
curities.  Enter  the  total  of  column  7  (cash 
deductions)  of  Schedule  2. 

10.  From  repayments  and  sales  of  capital 
stock.  Enter  the  total  of  column  7  (cash  de¬ 
ductions)  of  Schedule  3. 

11.  From  repayments  and  sales  of  war¬ 
rants,  options  and  other  stock  rights.  Enter 
the  total  of  column  7  (cash  deductions)  of 
Schedule  4. 

12.  From  repayments  and  sales  of  assets 
acquired  in  liquidation  and  amounts  due 
from  debtors  on  sale  of  assets  acquired  in 
liquidation.  Enter  the  total  principal  reduc¬ 
tion  for  the  period  resulting  from  repayments 
and  sales. 

13.  From  sale  of  licensees  capital  stock. 
Enter  the  capital  stock  increase  for  the  period 
resulting  from  sales  tor  cash  and  capital  stock 
subscriptions  paid  for  in  cash. 

14.  Paid-in  surplus.  Enter  the  increase  for 
the  period  resulting  from  cash  donations. 

15.  Funds  borrowed  from  SBA.  Enter  the 
amount  borrowed  during  the  period. 

16.  Funds  borrowed  from  banks.  Enter  the 
amount  borrowed  during  the  period.  Do  not 
Include  any  borrowings  reflected  in  Short- 
Term  Liabilities — Items  numbered  21 
through  28  in  SBA  Form  468  Page  2. 

17.  Other  funds  borrowed.  Identify  and 
enter  the  amount  borrowed  during  the  period 
on  mortgages  and  other  long  term  borrow¬ 
ings  not  accounted  for  elsewhere. 

18.  Total  source  of  funds.  Enter  the  total 
of  Items  6  through  17. 

19.  Funds  disbursed  for  loans.  Enter  the 
total  of  column  5  (cash  additions)  of 
Schedule  1. 

20.  Funds  disbursed  for  debt  securities. 
Enter  the  total  of  column  5  (cash  additions) 
of  Schedule  2. 

21.  Funds  disbursed  for  capital  stock  of 
SBCs.  Enter  the  total  of  column  5  (cash 
additions)  of  Schedule  3. 
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22.  Funds  disbursed  for  warrants,  options 
and  other  stock  rights.  Enter  the  total  of 
column  5  (cash  additions)  of  Schedule  4. 

23.  Funds  disbursed  for  other  asset  acquisi¬ 
tions.  Identify  and  enter  the  total  Increase 
in  other  asset  acquisitions  for  the  period 
involving  cash  transactions. 

24.  Repayment  of  borrowed  funds  to  SBA. 
Enter  the  total  principal  paid  during  the 
period. 

25.  Repayment  of  borrowed  funds  to  banks. 
Enter  the  total  principal  paid  during  the 
period. 

26.  Repayment  of  borrowed  funds  to 
others.  Enter  the  total  principal  paid  during 
the  period  on  mortgages  and  ether  long-term 
debts. 

27.  Funds  disbursed  for  redemption  of 
licensee’s  stock.  Enter  the  total  paid  during 
the  period. 

28.  Payment  of  dividends.  Enter  the  total 
paid  for  dividends  during  the  period. 

29.  Extraordinary  expenses.  Identify  and 
enter  the  amount  of  expenses  paid  from 
transactions  not  in  the  ordinary  course  of 
operations. 

30.  Total  disposition  of  funds.  Enter  the 
total  of  Items  19  through  29. 

31.  Net  increase  or  (decrease)  in  funds 
available.  Enter  the  difference  between  Item 
18  and  Item  30. 

32.  Funds  available — At  beginning  of 
period.  Enter  the  total  short-term  assets 
(SBA  Form  468,  Page  1,  Item  No.  8)  for  the 
immediate  prior  year  less  total  Short-Term 
Liabilities  (SBA  Form  468  Page  2  Item  No. 
29)  for  the  same  date. 

33.  Funds  available — At  end  of  period. 
Enter  the  total  of  Items  31  and  32. 

Part  2 — Changes  in  Financial  Position 
From  Noncash  Transaction 

Transactions  not  involving  an  outlay  of 
cash  contained  in  Balance  Sheet  Items  num¬ 
bered  9  through  46  on  pages  1  and  2  of  SBA 
Form  468  must  be  fully  described  in  general 
journal  entry  form  indicating  the  classifica¬ 
tion  of  accounts  affected  and  the  dollar 
amounts  recorded. 

SCHEDULE  1 — LOANS  (SECTION  305) 

The  items  to  be  listed  in  this  schedule  shall 
include  all  loans  held,  made,  or  otherwise 
obtained,  or  disposed  of  by  the  company 
during  the  fiscal  year  to  date  setting  forth 
the  pertinent  data  Indicated  by  the  column 
heading.  The  reporting  company’s  portion 
of  participation  in  loans  shall  be  Included. 

List  each  loan  by  employer  identification 
number:  owner  group  code  number  desig¬ 
nating  the  group  classification  of  the  prin¬ 
cipal  ownership  of  the  small  business  concern 
as  follows:  (0)  Negroes;  (1)  Puerto  Ricans; 
(2)  American  Indians;  (3)  Spanish  Ameri¬ 
cans;  (4)  Asians  (Japanese,  Chinese,  Ko¬ 
reans,  Filipinos);  (5)  Eskimos  and  Aleuts; 
(6)  Undetermined  and  (7)  Others — includ¬ 
ing  whites;  financing  number;  Interest  rate; 
Standard  Industrial  Classification  code; 
name  of  financed  small  business  concern, 
together  with  street  address,  city.  State,  zip 
code,  and  county  in  which  located;  date  and 
maturity  date;  principal  balance  at  begin¬ 
ning  of  period;  cash  additions  during  period; 
noncash  additions  during  period  (Include 
refinancing) ;  cash  deductions  during  period; 
noncash  deductions  during  period;  and  prin¬ 
cipal  balance  at  close  of  period.  The  total  in 
column  (9)  shall  agree  with  Item  9  of  the 
Statement  of  Financial  Condition. 

Show  in  column  (10)  the  market  value,  or 
fair  value  as  determined  by  the  board  of 
directors,  of  each  loan  which  is  determined 
to  be  worth  less  than  the  coat  amount  shown 
for  It  in  column  (9)  minus  any  allowance 
for  losses  established  for  it.  Any  loan  for 
which  an  allowance  for  losses  has  been  estab¬ 


lished  shall  not  be  listed  in  column  (10)  at 
any  value  higher  than  cost  less  such 
allowance. 

An  explanatory  notation  or  footnote  shall 
be  entered  in  the  schedule  with  respect  to 
any  loan  (or  any  Interest  therein)  obtained 
from  another  Licensee. 

Treat  multiple  disbursements  under  the 
same  financing  agreement  as  a  single  financ¬ 
ing.  Show  the  total  of  all  loan  financing  on 
the  last  sheet  of  this  schedule. 

In  column  (1)  enter  the  employer  identi¬ 
fication  number  of  each  listed  small  business 
concern;  if  a  concern  does  not  have  such 
number,  it  should  obtain  one  by  filing  Form 
SS-4  with  the  U.S.  Director  of  Internal  Rev¬ 
enue  for  the  area  in  which  the  concern  is 
located.  Insert  the  appropriate  owner  group 
code  number,  in  parentheses,  following  the 
employer  identification  number  of  each  small 
business  concern. 

Enter  for  each  listed  small  business  con¬ 
cern  the  four-digit  Standard  Industrial 
Classification  Code  of  the  principal  industry 
in  which  the  concern  is  engaged;  refer  to  the 
SIC  Manual  issued  by  the  Bureau  of  the 
Budget. 

If  the  Licensee  has  had  more  than  one 
financing  in  the  same  category  outstanding 
to  the  same  small  business  concern  (cumula¬ 
tive  beginning  with  March  31,  1966,  out¬ 
standing  balances) ,  each  such  similar  financ¬ 
ing  should  be  assigned  a  financing  number 
(1-2-3,  etc.)  for  identification  purposes,  and 
this  number  should  be  shown  in  the  applic¬ 
able  column  on  this  report  and  on  future 
reports  in  relation  to  the  same  financing.  A 
number  once  assigned  to  a  specific  financing 
of  a  small  business  concern  should  never  be 
reassigned  to  another  financing  in  the  same 
category  to  the  same  concern. 

In  column  (9)  identify  each  item  "pledged'1 
or  “earmarked”  by  letter  (P)  or  letter  (E), 
as  appropriate.  Also,  identify  by  the  letter 
(V)  each  item  qualifying  under  the  regu¬ 
lations  as  venture  capital  and  by  the  letters 
(SP)  each  item  qualifying  under  the  regu¬ 
lations  as  special  discretionary  porfolio.  Show 
the  total  of  all  venture  capital  amounts  on 
the  last  sheet  of  this  schedule  immediately 
under  the  "Totals”  line  at  the  foot  of  col¬ 
umn  (9).  Show  the  total  of  all  special  dis¬ 
cretionary  portfolio  amounts  on  the  last 
sheet  of  this  schedule  immediately  under 
the  "Total  venture  capital”. 

SCHEDULE  2 - DEBT  SECURITIES  (SECTION  304) 

(§  107.302(B)  (2)  OF  REGULATIONS) 

The  items  to  be  listed  shall  include  all  debt 
securities  held,  acquired,  converted,  or  dis¬ 
posed  of  during  the  fiscal  year  to  date,  set¬ 
ting  forth  the  pertinent  data  indicated  by 
the  column  headings.  The  reporting  com¬ 
pany’s  portion  of  participation  in  debt  se¬ 
curities  shall  be  included. 

List  each  debt  security  by  employer  identi¬ 
fication  number;  owner  group  code  number 
designating  the  group  classification  of  the 
principal  ownership  of  the  small  business 
concern  as  follows:  (0)  Negroes;  (1)  Puerto 
Ricans;  (2)  American  Indians;  (3)  Spanish 
Americans;  (4)  Asians  (Japanese,  Chinese, 
Koreans,  Filipinos) ;  (5)  Eskimos  and  Aleuts; 
(6)  Undetermined  and  (7)  Others — includ¬ 
ing  whites;  financing  number;  interest  rate; 
Standard  Industrial  Classification  code; 
name  of  financed  small  business  concern,  to¬ 
gether  with  street  address,  city,  State,  zip 
code,  and  county  in  which  located;  date  and 
maturity  date;  principal  balance  at  begin¬ 
ning  of  period;  cash  additions  during  period; 
noncash  other  additions  during  period;  cash 
deductions  during  period;  noncash  deduc¬ 
tion  during  period;  and  principal  balance 
at  close  of  period.  The  total  in  column  (9) 
shall  agree  with  Item  10  of  the  Statement  of 
Financial  Condition. 
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Show  in  column  (10)  the  market  value,  or 
fair  value  as  determined  by  the  board  of  di¬ 
rectors,  of  each  debt  security  which  is  de¬ 
termined  to  be  worth  more  than  the  cost 
amount  shown  for  It  in  column  (9)  and 
each  debt  security  which  is  determined  to  be 
worth  less  than  the  cost  amount  shown  for 
it  in  column  (9),  minus  any  allowance  for 
losses  established  for  it.  Any  debt  security 
for  which  an  allowance  for  losses  has  been 
established  shall  not  be  listed  in  column 
(10)  at  any  value  higher  than  cost  less  such 
allowance. 

Show  in  column  (11)  opposite  each  debt 
security  financing  the  percentage  of  the 
financed  small  business  concern’s  voting  se¬ 
curities  which  has  been  and/or  can  be  ob¬ 
tained  by  the  Licensee  through  exercise  of 
conversion  privileges  and/or  stock  purchase 
warrants  or  options  received  in  connection 
with  the  specific  financing.  This  percentage 
shall  be  computed  without  giving  considera¬ 
tion  to  the  possibility  of  simultaneous  exer¬ 
cise  of  stock  rights  by  other  investment  in¬ 
terests.  Wherever  a  Licensee  considers  it 
important  to  disclose  that  its  percentage  of 
actual  and  potential  ownership  is  affected  by 
the  probable  action  of  others  in  exercising 
their  stock  rights,  a  footnote  should  be  ap¬ 
pended  to  the  percentage  figure  arrived  at  by 
consideration  of  only  the  Licensee's  action. 
In  such  footnote  the  percentage  of  actual 
and  potential  ownership  giving  consideration 
to  the  probable  action  of  others  should  be  set 
forth,  together  with  an  explanation  includ¬ 
ing  the  names  of  the  other  investors  who  are 
likely  to  exercise  their  rights,  the  percentages 
of  actual  and  potential  ownership  they  hold, 
and  the  general  terms  of  their  stock  rights. 

An  explanatory  notation  or  footnote  shall 
be  entered  in  the  schedule  with  respect  to 
any  debt  security  (or  any  interest  therein) 
obtained  from  another  Licensee. 

Treat  multiple  disbursements  under  the 
same  financing  agreement  as  a  single  financ¬ 
ing.  Show  the  total  of  all  debt  security  fi¬ 
nancing  on  the  last  sheet  of  this  schedule. 

In  column  (1)  enter  the  employer  identifi¬ 
cation  number  of  each  listed  small  business 
concern;  if  a  concern  does  not  have  such 
number,  it  should  obtain  one  by  filing  Form 
SS-4  with  the  U.S.  Director  of  Internal  Reve¬ 
nue  for  the  area  in  which  the  concern  is 
located. 

Insert  the  appropriate  owner  group  code 
number,  in  parentheses,  following  the  em¬ 
ployer  identification  number  of  each  small 
business  concern. 

Enter  for  each  listed  small  business  con¬ 
cern  the  four-digit  Standard  Industrial 
Classification  Code  of  the  principal  industry 
in  which  the  concern  is  engaged;  refer  to  the 
SIC  Manual  issued  by  the  Bureau  of  the 
Budget. 

If  the  Licensee  has  had  more  than  one  fi¬ 
nancing  in  the  same  category  outstanding  to 
the  same  small  business  concern  ( cumulative 
beginning  with  March  31,  1966,  outstanding 
balances),  each  such  similar  financing 
should  be  assigned  a  financing  number 
(1-2-3,  etc.)  for  identification  purposes,  and 
this  number  should  be  shown  in  the  appli¬ 
cable  column  on  this  report  and  on  future 
reports  in  relation  to  the  same  financing. 
A  number  once  assigned  to  a  specific  financ¬ 
ing  of  a  small  business  concern  should  never 
be  reassigned  to  another  financing  in  the 
same  category  to  the  same  concern. 

In  column  (9)  identify  each  item 
"pledged”  or  "earmarked”  by  letter  (P)  or 
letter  (E),  as  appropriate.  Also,  Identify  by 
the  letter  (V)  each  item  qualifying  under 
the  regulations  as  venture  capital  and  by  the 
letters  (SP)  each  item  qualifying  under  the 
regulations  as  special  discretionary  portfolio. 
Show  the  total  of  all  venture  capital  amounts 
on  the  last  sheet  of  this  schedule  immedi¬ 
ately  under  the  "Totals”  line  at  the  foot  of 


column  (9).  Show  the  total  of  all  special 
discretionary  portfolio  amounts  on  the  last 
sheet  of  this  schedule  immediately  under  the 
“Total  venture  capital”. 

SCHEDULE  3 - CAPITAL  STOCK  OF  SBC'S 

Furnish  in  this  schedule  a  summary  of  all 
capital  stock  of  small  business  concerns  set¬ 
ting  forth  the  pertinent  data  indicated  by 
the  column  headings.  The  items  to  be  listed 
shall  include  all  capital  stock  of  small  busi¬ 
ness  concerns  held,  acquired,  converted,  or 
disposed  of  during  the  fisoal  year  to  date  set¬ 
ting  forth  the  pertinent  data  indicated  by 
the  column  headings.  The  reporting  com¬ 
pany’s  portion  of  participation  in  invest¬ 
ments  shall  be  included. 

List  each  investment  by  employer  identi¬ 
fication  number;  Owner  Group  Code  num¬ 
ber;  financing  number;  Standard  Industrial 
Classification  code;  name  of  financed  small 
business  concern,  together  with  street  ad¬ 
dress.  city.  State,  zip  code,  and  county  in 
which  located;  date  acquired,  type  and  class, 
number  of  shares,  etc.;  balance  at  cost  at 
beginning  of  period;  cash  additions  during 
period;  noncash  additions  during  period  at 
cost;  cash  deductions  during  period;  non¬ 
cash  deductions  during  period  at  cost;  and 
balance  at  cost  at  close  of  period. 

The  total  in  column  (9)  for  capital  stock 
of  SBCs  shall  agree  with  Item  11  of  the 
Statement  of  Financial  Condition. 

Show  in  column  (10)  the  market  value, 
or  fair  value  as  determined  by  the  board  of 
directors,  of  each  investment  which  is  deter¬ 
mined  to  be  worth  more  than  the  cost 
amount  shown  for  it  in  column  (9)  and  each 
investment  which  is  determined  to  be  worth 
less  than  the  cost  amount  shown  for  It  in 
column  (9),  minus  any  allowance  for  losses 
established  for  it.  Any  investment  for  which 
an  allowance  for  losses  has  been  established 
shall  not  be  listed  in  column  (10)  at  any 
value  higher  than  cost  less  such  allowance. 
Show  in  column  (11)  the  percentage  of 
ownership  in  the  small  business  concern. 

An  explanatory  notation  or  footnote  shall 
be  entered  in  the  schedule  with  respect  to 
any  investment  (or  any  interest  therein) 
obtained  from  another  Licensee. 

Treat  multiple  disbursements  under  the 
same  financing  agreement  as  a  single  financ¬ 
ing.  Show  the  total  of  all  capital  stock  on 
the  last  sheet  of  this  schedule. 

In  column  (1)  enter  the  employer  iden¬ 
tification  number  of  each  listed  small  busi¬ 
ness  concern;  if  a  concern  does  not  have 
such  number,  it  should  obtain  one  by  filing 
Form  SS  -4  with  the  U.S.  Director  of  Internal 
Revenue  for  the  area  in  which  the  concern 
is  located.  Enter  the  appropriate  Owner 
Group  Code  number  in  parentheses. 

Enter  for  each  listed  small  business  con¬ 
cern  the  four-digit  Standard  Industrial 
Classification  Code  of  the  principal  industry 
in  which  the  concern  is  engaged;  refer  to  the 
SIC  Manual  issued  by  the  Bureau  of  the 
Budget. 

If  the  Licensee  has  had  more  than  one 
financing  in  the  same  category  outstanding 
to  the  same  small  business  concern  (cumula¬ 
tive  beginning  with  March  31,  1966,  out¬ 
standing  balances) ,  each  such  similar  financ¬ 
ing  should  be  assigned  a  financing  number 
(1-2-3,  etc.)  for  identification  purposes,  and 
this  number  should  be  shown  in  the  appli¬ 
cable  column  on  this  report  and  on  future 
reports  in  relation  to  the  same  financing.  A 
number  once  assigned  to  a  specific  financing 
of  a  small  business  concern  should  never  be 
reassigned  to  another  financing  in  the  same 
category  to  the  same  concern. 

In  column  (9)  identify  each  item 
"pledged”  or  “earmarked”  by  letter  (P)  or 
letter  (E),  as  appropriate.  Also,  identify  by 
the  letter  (V)  each  item  qualfying  under  the 
regulations  as  venture  capital  and  by  the 


letters  (SP)  each  item  qualifying  under  the 
regulations  as  special  discretionary  portfolio. 
Show  the  total  of  all  venture  capital  amounts 
immediately  under  the  "Totals”  line  at  the 
foot  of  column  (9)  on  the  last  sheet  of 
this  schedule.  Show  the  total  of  all  special 
discretionary  portfolio  amounts  on  the  last 
sheet  of  this  schedule  immediately  under  the 
“Total  venture  capital”. 

SCHEDULE  4 - WARRANTS.  OPTIONS  AND  OTHER 

STOCK  RIGHTS  ACQUIRED  FROM  SBCS 

The  items  to  be  listed  shall  include  all 
warrants,  options  and  other  stock  rights 
acquired  from  SBCs  (for  which  a  cost  has 
been  determined  separate  from  that  of  the 
financing  instruments  which  they  accom¬ 
panied  and/or  for  which  there  exists  a  mar¬ 
ket  value,  or  a  fair  value  as  determined 
by  the  board  of  directors)  which  were  held, 
obtained,  surrendered,  expired  or  sold  during 
such  period  setting  forth  the  pertinent  data 
indicated  by  the  column  headings.  If  no 
separate  cost,  market  value,  or  fair  value 
has  been  determined,  the  warrants,  options 
and  other  stock  rights  shall  be  listed  with 
no  value  assigned.  The  reporting  company’s 
portion  of  participation  in  investments  shall 
be  Included. 

List  each  investment  by  employer  iden¬ 
tification  number;  Owner  Group  Code  num¬ 
ber;  financing  number;  Standard  Industrial 
Classification  code;  name  of  financed  small 
business  concern,  together  with  street  ad¬ 
dress,  city.  State,  zip  code,  and  county  in 
which  located;  date  acquired,  type  and  class, 
etc.;  balance  at  cost  at  beginning  of  period; 
cash  additions  during  period;  noncash  addi¬ 
tions  during  period  at  cost;  cash  deductions 
during  period;  noncash  deductions  during 
period  at  cost;  and  balance  at  cost  at  close 
of  period.  •» 

The  total  in  column  (9)  shall  agree  with 
Item  12  of  the  Statement  of  Financial  Con¬ 
dition.  Show  in  column  (10)  the  market 
value,  or  fair  value  as  determined  by  the 
board  of  directors,  of  each  investment  which 
is  determined  to  be  worth  more  than  the 
cost  amount  shown  for  it  in  column  (9)  and 
each  investment  which  is  determined  to  be 
worth  less  than  the  cost  amount  shown  for 
it  in  column  (9),  minus  any  allowance  for 
losses  established  for  it.  Any  investment  for 
which  an  allowance  for  losses  has  been  es¬ 
tablished  shall  not  be  listed  in  column  (10) 
at  any  value  higher  than  cost  less  such 
allowance. 

Show  in  column  (11)  opposite  each  financ¬ 
ing  item  the  percentage  of  the  financed 
small  business  concern’s  voting  securities 
which  has  been  and/or  can  be  obtained  by 
the  Licensee  through  exercise  of  conversion 
privileges  and/or  stock  purchase  warrants 
or  options  received  in  connection  with  the 
specific  financing,  or  which  is  represented 
by  the  financing  item  itself.  This  percentage 
shall  be  computed  without  giving  consider¬ 
ation  to  the  possibility  of  simultaneous  exer¬ 
cise  of  stock  rights  by  other  investment 
interests.  Whenever  a  Licensee  considers  it 
important  to  disclose  that  its  percentage  of 
actual  and  potential  ownership  is  affected 
by  the  probable  action  of  others  in  exercis¬ 
ing  their  stock  rights,  a  footnote  should  be 
appended  to  the  percentage  figure  arrived  at 
by  consideration  of  only  the  Licensee’s  ac¬ 
tion.  In  such  footnote  the  percentage  of 
actual  and  potential  ownership  giving  con¬ 
sideration  to  the  probable  action  of  others 
should  be  set  forth,  together  with  an  expla¬ 
nation  including  the  names  of  the  other  in¬ 
vestors  who  are  likely  to  exercise  their  rights, 
the  percentages  of  actual  and  potential  own¬ 
ership  they  hold,  and  the  general  terms  of 
their  stock  rights. 

An  explanatory  notation  or  footnote  shall 
be  entered  in  the  schedule  with  respect  to 
any  investment  (or  any  interest  therein)  ob¬ 
tained  from  another  Licensee. 
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Treat  multiple  disbursements  tinder  the 
same  financing  agreement  as  a  single  financ¬ 
ing.  Show  the  total  of  all,  warrants,  options, 
and  other  stock  rights  financing  on  the  last 
sheet  of  this  schedule. 

In  column  (1)  enter  the  employer  Iden¬ 
tification  number  of  each  listed  small  busi¬ 
ness  concern;  If  a  concern  does  not  have 
such  number,  it  should  obtain  one  by  filing 
Form  SS-4  with  the  U.S.  Director  of  Internal 
Revenue  for  the  area  In  which  the  concern 
Is  located. 

Insert  the  appropriate  owner  group  code 
number.  In  parentheses,  following  the  em¬ 
ployee  Identification  number  of  each  small 
business  concern.  In  column  enter  for  each 
listed  small  business  concern  the  four-digit 
Standard  Industrial  Classification  Code  of 
the  principal  industry  In  which  the  concern 
is  engaged;  refer  to  the  SIC  Manual  Issued 
by  the  Bureau  of  the  Budget. 

If  the  Licensee  has  had  more  than  one 
financing  in  the  same  category  outstanding 
to  the  same  small  business  concern  (cumu¬ 
lative  beginning  with  March  31,  1966,  out¬ 
standing  balances)',  each  such  similar 
financing  should  be  assigned  a  financing 
number  (1-2-3,  etc.)  for  Identification  pur¬ 
poses,  and  this  number  should  be  shown  In 
the  applicable  column  on  this  report  and 
on  future  reports  in  relation  to  the  same 
financing.  A  number  once  assigned  to  a  spe¬ 
cific  financing  of  a  small  business  concern 
should  never  be  reassigned  to  another 
financing  in  the  same  category  to  the  same 
concern. 

(d)  In  column  (12)  Identify  each  Item 
"pledged”  or  "earmarked”  by  letter  (P)  or 
letter  (E),  as  appropriate.  Also,  Identify  by 
the  letter  (V)  each  Item  qualifying  under 
the  regulations  as  venture  capital  and  by  the 
letters  (SP)  each  Item  qualifying  under  the 
regulations  special  discretionary  portfolio. 
Show  the  total  of  all  venture  capital 
amounts  Immediately  under  the  “Totals” 
line  at  the  foot  of  column  (9).  Show  the 
total  of  all  special  discretionary  portfolio 
amounts  on  the  last  sheet  of  this  schedule 
immediately  under  the  “Total  venture 
capital.” 

SCHEDULE  5 - DETAILS  OF  CERTAIN  LOANS 

(SECTION  305)  AND  INVESTMENTS  (SECTION 

305)  LISTED  IN  SCHEDULES  1  THROUGH  4 

Enter  In  this  schedule  all  loans  and  debt 
securities  shown  In  Schedules  1  and  2  and 
all  Investments  shown  In  Schedules  3  and 
4  concerning  which  any  one  or  more  of  the 
following  conditions  exist: 

1.  New  or  additional  financing  has  been 
furnished  during  the  fiscal  year  to  date, 
as  shown  In  column  (6)  and  (6)  of  Sched¬ 
ules  1  through  4. 

2.  The  terms  of  existing  financing  have 
been  amended  and/or  the  related  collateral 
has  been  changed  during  the  fiscal  year  to 
date. 

3.  Any  rescheduling,  refinancing,  or  re¬ 
funding  of  principal  and/or  the  Interest  has 
occurred,  or  conversion  of  a  delinquent  Item 
has  taken  place,  during  the  fiscal  year  to 
date.  (Full  details  on  such  events  are  to  be 
furnished  In  column  (6)  or  on  an  attached 
sheet.) 

5.  There  is  an  outstanding  SBA  loan,  SBA 
guarantee  or  a  bank  loan  or  other  private 
loan,  or  SBA  participation  In  such  a  private 
loan  to  the  Licensee’s  portfolio  concern. 

List  the  Items  by  employer  identifica¬ 
tion  number  In  column  ( 1 )  and  Identify 
them  by  name  of  small  business  concern, 
type  of  financing,  and  financing  number  In 
columns  (2),  (3),  and  (4).  In  column  (5) 
show  the  original  principal  amount  or  other 
cost.  Details  of  the  amortization  plan  and 
other  significant  provisions  of  the  financing 
Instruments,  Including  a  precise  description 


of  capital  stock  of  SBCs,  shall  be  set  forth  In 
column  (6).  The  outstanding  balance  of 
any  SBA  direct  loan,  SBA  participation 
loan,  or  SBA  guaranteed  loan  to  the  Li¬ 
censee’s  portfolio  concern  Is  to  be  shown 
in  column  (7).  The  Licensee  Is  requested  to 
obtain  this  Information  from  the  portfolio 
small  business  concern,  If  it  Is  not  already 
available  In  the  Licensee's  office.  The  value 
and  description  of  collateral  are  to  be  set 
forth  in  column  (8).  Information  as  to 
the  portion  of  such  collateral  assigned  as 
security  for  the  financing  granted  by  the 
Licensee  Is  required  to  be  presented  In 
column  (8). 

If  any  loans  or  debt  securities  earmarked 
or  pledged  to  SBA  are  in  default  as  to  pay¬ 
ment  of  principal  or  Interest,  or  with  respect 
to  any  other  covenants  of  the  financing  agree¬ 
ments,  the  repayment  delinquencies  will,  of 
course,  be  Included  In  Schedule  6.  Any  other 
defaults  are  to  be  described  In  column  (6) 
of  Schedule  6.  Such  earmarked  or  pledged 
loans  and  debt  securities  shall  be  identified 
in  the  schedule  by  the  letter  (E)  or  (P),  as 
appropriate.  If  no  earmarked  loans  or  debt 
securities  are  In  default  as  to  principal  or 
Interest  payments,  or  as  to  any  other  cove¬ 
nants  in  the  financing  agreements,  a  state¬ 
ment  to  that  effect  shall  be  placed  on  Sched¬ 
ule  5. 

SCHEDULE  6 - ALLOWANCE  FOR  LOSSES  ON  PORT¬ 
FOLIO  SECURITIES - DELINQUENT  LOANS  AND 

DEBT  SECURITIES 

List  In  this  schedule  all  loans  and  Invest¬ 
ments  for  which  an  allowance  for  losses  has 
been  established  or  allocated  on  a  specific 
Item  basis  and/or  which  (if  loans  or  debt 
securities)  are  delinquent  to  the  extent  of 
having  Installment  payments  past  due  more 
than  1  month.  Identify  each  Item  In  column 
(1)  by  the  employer  Identification  number 
and  name  of  the  financed  small  business 
concern;  Indicate  by  appropriate  letter  In 
column  (2)  the  type  of  financing  (loan,  debt 
security,  stock,  warrants,  and  options);  and 
record  the  financing  number  in  column  (3) 
if  there  has  been  more  than  one  financing  of 
the  same  type  with  respect  to  the  same  small 
business  concern. 

In  columns  (4)  through  (8),  show  the 
opening  balance  of  the  allowance  for  losses 
on  each  security,  the  additions  and  deduc¬ 
tions  pertaining  to  such  allowance,  and  the 
closing  balance,  all  relating  to  the  fiscal  year 
to  date.  If  there  exists  an  overall  allowance 
for  losses,  established  on  a  percentage  or 
other  basis  and  not  allocated  to  Individual 
securities,  the  beginning  and  ending  balances 
thereof,  together  with  changes  during  the 
period,  shall  be  Bhown  appropriately  on  the 
“General  Allowance”  line  at  the  bottom  of 
the  schedule.  The  grand  total  of  column  (8) 
shall  equal  the  sum  of  Items  9(b),  10(b), 
11(a),  and  12(a)  In  the  Statement  of  Finan¬ 
cial  Condition. 

Show  In  column  (9)  the  principal  balance 
or  other  cost,  as  of  the  close  of  the  period, 
of  each  security  listed  on  the  schedule.  In 
columns  (10)  and  (11)  show  all  Installments 
of  principal  and/or  Interest  past  due  more 
than  one  month  on  loans  and  debt  securities. 
Such  portfolio  Items  shall  be  Identified  and 
classified  In  columns  (1),  (2),  and  (3),  and 
any  allowances  for  losses  related  thereto 
shall  be  included  appropriately  In  the  col¬ 
umns  provided  therefor.  Any  loans  or  debt 
securities  earmarked  or  pledged  to  SBA  shall 
be  Identified  In  the  schedule  by  the  letter 
(E)  or  (P) ,  as  appropriate.  Show  the  totals 
of  columns  (10)  and  (11). 

SCHEDULE  7 - ASSETS  ACQUIRED  IN  LIQUIDATION 

OF  LOANS  AND  DEBT  SECURITIES — ALLOWANCE 

FOR  LOSSES 

List  and  describe  In  this  schedule,  by  for¬ 
mer  debtors  (small  business  concerns),  all 


assets  carried  during  the  fiscal  year  to  date 
In  the  account  for  assets  acquired  In  liqui¬ 
dation  of  loans  (section  305)  and  debt  se¬ 
curities  (section  304  and  f  107.302(b)(2)  of 
the  regulations).  This  will  correctly  repre¬ 
sent  only  the  reporting  company's  portion 
of  such  assets.  The  balance  at  the  beginning 
of  the  reporting  period,  additions  and  de¬ 
ductions  during  the  period,  and  balance  at 
the  close  of  the  period  shall  be  shown  In 
columns  (3),  (4),  (5),  and  (6).  The  allow¬ 
ance  for  losses  established  for  the  reporting 
company's  portion  of  the  assets  held  with 
reference  to  each  small  business  concern 
shall  be  recorded  in  column  (7).  Current 
market  value,  or  fair  value  as  determined 
by  the  board  of  directors  at  the  close  of  the 
period  shall  be  shown  In  column  (8).  The 
totals  of  column  (6)  and  (7)  shall  agree 
with  Items  13  and  13(c),  respectively,  of  the 
Statement  of  Financial  Condition. 

SCHEDULE  8 — AMOUNTS  DUE  FROM  DEBTORS  ON 

SALE  OF  ASSETS  ACQUIRED  IN  LIQUIDATION  OF 

LOANS  AND  DEBT  SECURITIES — ALLOWANCE  FOR 

UNCOLLECTIBLES 

Show  in  this  schedule,  by  debtors,  all  ac¬ 
counts  receivable,  notes  receivable,  sales  con¬ 
tracts,  purchase  money  mortgages,  etc.,  car¬ 
ried  during  the  period  In  the  account  for 
amounts  due  from  debtors  on  sale  of  assets 
acquired  In  liquidation  of  loans  (section 
305)  and  debt  securities  (section  304).  The 
Interest  rate  and  other  terms  shall  be  given. 
The  balances  at  the  beginning  and  close  of 
the  period  shall  be  shown,  together  with  ad¬ 
ditions  and  deductions  during  such  report¬ 
ing  period.  Allowances  for  uncollectibles 
based  upon  an  evaluation  of  the  reporting 
company’s  portion  of  Individual  amounts 
due  shall  be  recorded  in  column  (9)  opposite 
the  name  of  the  debtor.  If  a  general  al¬ 
lowance  Is  utilized  Instead  of  individual  al¬ 
lowances,  it  shall  appear  only  at  the  bottom 
of  column  (9).  The  totals  of  columns  (8) 
and  (9)  shall  agree  with  Items  14  and  14(a), 
respectively,  of  the  Statement  of  Financial 
Condition.  Under  column  (2)  Identify  the 
asset  or  assets  originally  acquired  In  liquida¬ 
tion  to  which  the  amount  due  relates. 

SCHEDULE  9 - PARTICIPATIONS  AND  JOINT 

FINANCING 

Show  In  this  schedule  all  financings  In 
which  the  reporting  company  participated 
and  all  financings  made  Jointly  by  the  re¬ 
porting  company  and  one  or  more  other 
lenders  or  investors  during  the  fiscal  year 
to  date,  or  which  were  outstanding  at  any 
time  during  such  period.  Identify  each  item 
In  column  ( 1 )  by  the  employer  Identification 
number  and  name  of  the  financed  small 
business  concern;  Indicate  by  appropriate 
letter  In  column  (2)  the  type  of  financing 
(loan,  debt  security,  stock,  warrants,  and 
options) ;  and  enter  the  financing  number  In 
column  (3)  If  there  has  been  more  than  one 
financing  of  the  same  type  by  the  reporting 
company  to  the  same  small  business  concern. 

In  column  (4)  show  the  original  total 
amount  contributed  by  all  parties  In  the 
participation  or  Joint  financing.  The  names 
of  such  participating  or  Joint  financing  en¬ 
titles  (Including  the  name  of  the  reporting 
company)  shall  be  shown  In  column  (5)  with 
appropriate  Indication  as  to  which  Is  the 
Initiating  (sponsoring)  entity. 

Show  in  column  (6),  (7),  or  (8),  as  appro¬ 
priate,  the  reporting  company’s  outstanding 
principal  balance,  or  other  co6t,  of  participa¬ 
tion  purchased,  participation  sold,  or  Joint 
financing,  as  of  the  close  of  the  period  cov¬ 
ered  In  the  report.  Enter  In  column  (9)  a 
description  of  collateral  pertaining  to  each 
financing,  together  with  Information  as  to 
the  percentage  applicable  to  each  party  and 
as  to  any  preferences  agreed  upon. 
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SCHEDULE  10 - CASH,  TT.S.  GOVERNMENT  OBLIGA¬ 

TIONS,  INSURED  SAVINGS,  AND  TIME  CERTIFI¬ 
CATES  OF  DEPOSIT 

Show  in  Schedule  10a  all  cash  on  hand  and 
In  general  funds  demand  deposits;  funds  In 
imprest  bank  accounts.  Demand  deposits  are 
balances  subject  to  withdrawal  without  no¬ 
tice  and  shall  be  In  commercial  banks  which 
are  members  of  the  Federal  Deposit  Insur¬ 
ance  Corporation.  Cash  Items  In  process  of 
collection  represent  those  cash  Items  which 
have  been  placed  with  banks  for  collection. 
Petty  cash  shall  represent  the  full  amount 
of  the  petty  cash  imprest  fund. 

List  In  Schedule  10b(l)  all  securities 
owned  which  have  been  Issued  or  guaranteed 
by  the  U.S.  Government,  showing  the  name 
of  the  issuer  and  the  title  of  each  issue. 
Other  required  data,  such  as  Interest  rate, 
call  date,  maturity  date,  and  principal 
amount  at  par  of  bonds  and  notes,  may  be 
obtained  by  inspection  of  the  securities  or 
from  records  of  securities  pledged.  The  cost 
of  the  securities  shall  be  shown  In  column 

(6)  and  the  current  market  value  thereof 
In  column  (7). 

Show  In  Schedule  10b(2)  all  funds  in¬ 
vested  In  Insured  savings  accounts  and  all 
funds  on  time  deposit  evidenced  by  time  cer¬ 
tificates  of  deposit.  Savings  accounts  shall 
be  Institutions  the  accounts  of  which  are  In¬ 
sured  by  the  Federal  Savings  and  Loan  In¬ 
surance  Corporation.  Time  deposits  shall  In¬ 
clude  all  time  certificates  of  deposit  held  by 
the  company  in  commercial  banks  which  are 
members  of  the  Federal  Deposit  Insurance 
Corporation. 

SCHEDULE  11 - DUE  FROM  DIRECTORS,  OFFICERS, 

AND  EMPLOYEES 

Show  in  this  schedule  amounts  due  from 
directors,  officers,  and  employees  for  advances 
made  to  them  (listing  name  and  title  of 
debtor  In  column  ( 1 ) ) .  The  unpaid  balance 
of  each  amount  due  at  the  beginning  of  the 
fiscal  year  shall  be  shown  In  column  (2); 
additions,  writeoffs,  and  collections  during 
the  fiscal  year  to  date  shall  be  set  out  in 
columns  (3),  (4),  and  (5);  and  the  balance 
at  the  close  of  the  period  shall  be  shown  in 
column  (6).  The  total  of  column  (6)  shall 
agree  with  Item  6  In  the  Statement  of  Finan¬ 
cial  Condition.  An  explanation  shall  be 
clal  Condition.  An  explanation  shall  be 
furnished  for  any  amount  written  off  or  for 
any  collection  other  than  In  cash. 

SCHEDULE  12 - COMMITMENTS,  GUARANTEES,  AND 

OTHER  CONTINGENT  LIABILITIES 

Furnish  In  Schedule  '2a,  (1)  commitments 
to  small  business  concerns  for  equity  financ¬ 
ing  under  section  304  of  the  Act,  as  amend¬ 
ed,  (2)  commitments  to  small  business  con¬ 
cerns  for  loans  under  section  305  of  the  Act, 
as  amended,  and  (3)  commitments  to  banks 
or  other  lenders  for  deferred  participations 
In  loans  or  commitments  to  small  business 
concerns.  Show  the  total  amount  of  all  com¬ 
mitments  outstanding.  Show  the  total  of  all 
venture  capital  commitments  outstanding 
immediately  under  “Total  commitments  out¬ 
standing”.  Enter  license  number  in  the  space 
allotted  and  enter  owner  group  code  number 
In  parentheses  alongside  name  of  small  busi¬ 
ness  concern. 

Furnish  in  Schedule  12b  all  obligations  of 
portfolio  concerns  guaranteed  by  the  com¬ 
pany,  showing  (1)  date  of  guarantee,  (2) 
name  of  debtor  small  business  concern,  (3) 
name  of  lender,  owner  group  code  number, 
and  (4)  outstanding  amount  of  guarantee. 
Show  the  total  outstanding  amount  of  all 
guarantees. 

Set  forth  separately  in  schedule  12c  with 
total,  all  other  contingent  liabilities. 


SCHEDULE  13 - OBLIGATIONS  PAYABLE 

Show  In  this  schedule,  by  creditors,  all 
obligations  payable  representing  (1)  deben¬ 
tures  payable  to  SBA,  (2)  SBA  direct  loans, 
(3)  guaranteed  loans  purchased  by  SBA,  (4) 
loans  guaranteed  by  SBA,  (5)  loans  not 
guaranteed  by  SBA,  (6)  mortgages  payable 
for  funds  borrowed,  and  (7)  mortgages  pay¬ 
able  on  assets  acquired  In  liquidation  of 
loans  and  debt  securities.  Such  liabilities 
shall  be  grouped  by  the  foregoing  categories, 
and  described  in  column  (2),  but  subtotals 
are  not  required.  Guaranteed  loans  purchased 
by  SBA  represent  loans,  originally  financed 
by  banks,  which  have  been  transferred  to 
SBA  through  reassignment,  transfer  and  de¬ 
livery  of  the  notes  to  SBA. 

The  interest  rate  and  other  terms  of  each 
obligation  shall  be  recorded  In  columns  (3) 
and  (4);  the  unpaid  balance  at  the  begin¬ 
ning  of  the  fiscal  year  and  additions  and 
deductions  during  the  fiscal  year  to  date 
shall  be  shown  in  columns  (5),  (6),  and 

(7);  and  the  balance  payable  at  the  close  of 
the  period,  segregated  between  (a)  amounts 
owed  to  SBA  for  funds  borrowed  and  (b) 
amounts  owed  to  others  for  funds  borrowed 
and/or  amounts  representing  mortgages  pay¬ 
able  on  assets  acquired  In  liquidation  of 
loans  and  debt  securities,  shall  be  reflected 
In  columns  (8)  and  (9). 

The  total  of  column  (8)  shall  agree  with 
the  total  of  Items  30  and  35  of  the  State¬ 
ment  of  Financial  Condition,  and  the  total 
of  oolumn  (9)  shall  agree  with  the  total  of 
Items  13(b),  31,  and  32,  and  the  appropriate 
amount  opposite  Item  33  of  such  statement. 

SCHEDULE  14 - CAPITAL  STOCK  OF  LICENSE 

Furnish  in  this  schedule  a  complete  de¬ 
scription  of  the  company’s  capital  stock  au¬ 
thorized,  capital  stock  issued  and  outstand¬ 
ing,  and  data  relating  to  special  transactions 
involving  capital  stock. 

In  column  (1)  shall  be  described  the  type 
and  class  of  each  issue,  such  as  common — 
$5  par,  preferred  (7  percent  Series  of  1969), 
etc.  The  par  value  or,  for  no-par  stock,  the 
stated  value  shall  also  be  reported  in  column 
(D- 

The  number  of  shares  authorized,  whether 
issued  or  not,  shall  be  reported  in  column 

(I). 

The  number  of  shares  and  amount,  at  par 
or  stated  value,  of  stock  issued  and  not  re¬ 
tired  or  canceled  shall  be  reported  in  col¬ 
umns  (3)  and  (4)  .  The  total  of  column  (4) 
shall  agree  with  Item  37  of  the  Statement 
of  Financial  Condition.  The  number  of  shares 
held  as  treasury  stock  shall  be  shown  in  col¬ 
umn  (5).  Column  (6)  will  represent  the 
difference  between  column  (3)  and  column 
(5). 

Column  (7)  shall  be  the  amount  at  par  or 
stated  value  representing  the  number  of 
shares  outstanding  as  shown  in  column  (6). 
The  total  of  column  (8)  shall  represent  the 
amount  of  capital  stock  subscribed  at  the 
subscription  price  and  shall  agree  with  Item 
41  of  the  Statement  of  Financial  Condition. 

In  column  (9)  shall  be  reported  the 
amount  of  subscriptions  receivable,  which 
shall  agree  in  total  with  Item  41(a)  of  the 
Statement  of  Financial  Condition. 

Column  (10)  shall  show  the  number  of 
shares  (other  than  those  under  option  re¬ 
served  for  purchase  by  officers  and  employ¬ 
ees,  and  column  (11)  shall  show  the  number 
of  shares  reserved  to  cover  options  and  other 
rights. 

SCHEDULE  IS  OPTIONS  ON  LICENSEE’S 

CAPITAL  STOCK 

Furnish  in  this  schedule  full  informa¬ 
tion  concerning  outstanding  capital  stock 
options  which  have  been  granted  by  the 
company. 


The  holder  of  each  option  shall  be  iden¬ 
tified  in  column  (1).  The  number  of  shares 
optioned  shall  be  shown  in  column  (2).  In 
column  (3)  shall  be  described  the  type  and 
class  of  stock  called  for  by  the  option,  such 
as  common — $5  par,  preferred  (7  percent 
Series  of  1969) ,  etc. 

Column  (4)  shall  show  the  grant  and 
expiration  dates  of  each  option  and  column 
(5)  shall  set  forth  the  price  or  prices  at 
which  each  option  is  exercisable,  together 
with  the  period  during  which  each  price 
applies. 

Column  (6)  shall  show  the  fair  market 
value,  per  share,  of  stock  called  for  by  each 
option,  at  the  date  the  option  was  granted. 
The  price  at  which  the  option  is  exercisable 
as  a  percentage  of  fair  market  value,  per 
share,  of  the  optioned  stock  at  date  of  grant¬ 
ing  shall  be  shown  in  column  (7).  Column 

(8)  shall  set  forth  the  provisions  made  with 
respect  to  each  option  in  the  event  of  the 
optionee’s  death  or  retirement,  or  other  cir¬ 
cumstances. 

The  fair  market  value,  per  share,  of  stock 
called  for  at  date  the  option  was  granted, 
if  not  ascertainable  on  the  basis  of  actual 
market,  shall  be  as  determined  by  the  board 
of  directors. 

SCHFDULE  16 - SHAREHOLDERS,  OFFICERS,  AND 

DIRECTORS  OF  THE  LICENSEE 

Furnish  in  this  schedule  the  information 
as  required  by  the  form  regarding  equity 
securities  issued  by  the  Licensee  and  regard¬ 
ing  the  Licensee’s  officers,  directors,  and 
manager. 

In  column  (1)  list;  (a)  Each  person  or 
company  directly  or  indirectly  owning,  con¬ 
trolling,  or  holding  with  power  to  vote,  5  per¬ 
cent  or  more  of  the  outstanding  voting  se¬ 
curities  of  the  company. 

(b)  Each  person  or  company  owning  of 
record  or  being  known  to  own  beneficially 
more  than  10  percent  of  any  other  class  of 
equity  securities  of  the  company. 

(c)  Each  officer,  director,  or  manager  of 
the  SBIC.  (List  and  identify  all  officers  and 
directors,  and  manager  regardless  of  whether 
or  not  they  own  any  equity  securities  of  the 
company.) 

Show  in  column  (2)  whether  each  natural 
person  listed  in  column  (1)  is  an  officer, 
director,  manager  of  the  Licensee  or  specific 
combination  of  any  of  the  three  and  the 
total  remuneration  for  the  period  received 
by  each  from  the  Licensee.  Indicate  in  col¬ 
umn  (3)  the  type  of  business  in  which  each 
listed  person  or  company  is  engaged.  Col¬ 
umn  (4)  shall  show  the  title  of  each  class 
of  stock  owned  by  any  person  or  company 
and  column  (5)  shall  indicate  whether  the 
securities  of  the  specific  class  are  owned 
both  of  record  and  beneficially,  of  record 
only,  or  beneficially  only. 

In  columns  (6),  (7),  and  (8),  respectively, 
show  the  number  of  shares  of  each  class 
owned  by  each  listed  person  or  company,  the 
total  par  or  stated  value  of  such  shares,  and 
the  percentage  of  the  total  number  of  shares 
of  this  class  outstanding  which  is  repre¬ 
sented  by  the  shares  owned  by  the  particular 
person  or  company. 

Summarize  the  foregoing  information  by 
class  of  equity  security  at  the  bottom  of 
the  schedule. 

SCHEDULE  17 - SUNDRY  ASSETS 

Show  and  explain  in  this  schedule,  by  ap¬ 
propriate  classification,  the  amounts  of  all 
sundry  assets.  Such  assets  will  Include:  (1) 
Notes  receivable;  (2)  accounts  receivable. 
Including  dividends  receivable;  (3)  accrued 
interest  receivable;  (4)  funds  in  escrow  pend¬ 
ing  closing  of  financing,  and  prepayments 
or  deferred  charges;  and  (5)  unamortized 
organization  costs. 
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Identify  each  Item  and  describe  the  trans¬ 
action  out  of  which  It  arose,  giving  names  of 
debtors  and  terms  of  debt  Instruments. 

SCHEDULE  18 - LOANS  AND  INVESTMENTS  AND 

ACTUAL  LOSS  EXPERIENCE 

Furnish  In  this  schedule  by  categories 
shown,  the  total  principal  of  all  loans  and 
investments  disbursed  (add  back  discount 
and  fees,  etc.)  during  the  fiscal  year  and 
the  total  actual  principal  on  all  loans  and  In¬ 
vestments  lost  (written  off  as  uncollectible) 
during  the  fiscal  year. 

VERIFICATION  OF  THE  FINANCIAL  REPORT,  SBA 
FORM  468 

The  verification  of  the  Financial  Report, 
SBA  Form  468,  shall  bear  the  signature  of 
the  chief  financial  officer  of  the  Licensee, 
or  other  officer  authorized  by  the  board  of 
directors  to  sign  In  the  event  the  chief  fin¬ 
ancial  officer  Is  unavailable.  A  secretarial  of¬ 
ficer  of  the  Licensee  shall  attest  by  signature 
to  the  fact  that  the  minutes  of  a  meeting 
of  the  board  of  directors  show  that  the  Fin¬ 
ancial  Report,  SBA  Form  468,  has  been  re¬ 
viewed  and  approved  by  the  board  of  direc¬ 


tors.  The  date  on  which  each  signature  Is  af¬ 
fixed  shall  be  shown.  All  signatures  on  all 
copies  of  the  Financial  Report,  SBA  Form 
468,  submitted  to  SBA  shall  be  original  signa¬ 
tures  In  Ink. 

VERIFICATION  OF  LICENSEE’S  STATEMENT  ON  IM¬ 
PLEMENTATION  OF  PLAN  FOB  DIVESTITURE  OF 

CONTROL  OF  SMALL  BUSINESS  CONCERNS 

The  verification  of  the  Licensee’s  statement 
concerning  prospects  for  divestiture  of  con¬ 
trol,  which  Is  required  by  {  107.901(e)  of  the 
regulations  to  be  furnished  to  SBA  In  tripli¬ 
cate  with  the  annual  financial  report  (SBA 
Form  468),  shall  bear  the  signature  of  a 
secretarial  officer  of  the  Licensee  attesting 
to  the  fact  that  the  minutes  of  a  meeting  of 
the  board  of  directors  show  that  such  state¬ 
ment  has  been  reviewed  and  approved  by  the 
board  of  directors.  The  date  on  which  such 
signature  Is  affixed  shall  be  shown.  The  sec¬ 
retarial  officer’s  signature  on  all  copies  of  the 
Licensee’s  statement  concerning  prospects  for 
divestiture  of  control  submitted  to  SBA  shall 
be  an  original  signature  In  ink. 
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